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STOPPING PAYMENT CERTIFIED CHECK 


often stated general terms that the drawer check cannot 
stop payment after has been certified, and there are number 
decisions different states which hold. 

But recent decision the Court Errors and Appeals New 
Jersey, Sutter Security Trust Company, 126 Atl. Rep. 435, indicates 
that there exception this general rule, least, the State 
New Jersey. 

This decision draws between case wherein the bank 
certifies check the request the drawer, before delivered 
the payee, and case wherein check certified the request the 
payee some other holder. holds that, where the check certified 
the request the drawer, before gives the payee, has 
right stop payment under certain circumstances. 

this case, appeared that the drawer check had certified 
the drawee bank. Thereafter and before the check was presented 
for payment, the drawer, claiming that the check had been obtained 
from him fraud, directed the bank stop payment. The payee 
indorsed the check her brother. The bank subsequently paid the 
check the brother upon his signing statement that was holder 
due course. 

The drawer sued the bank for the amount the check, and was 
held that the bank was not liable. The court found that the brother 
was not holder due course and held that the bank would have been 
liable the plaintiff had shown that the payee had obtained the check 
from him fraud. The plaintiff’s evidence was insufficient estab- 
lish this fact and the bank was, therefore, not liable. 


The following general rules with reference stopping payment 


certified check are established this decision: 

Where the payee other holder check has certified, the 
drawer cannot stop payment. the bank pays the check after being 
directed not to, will not liable the drawer even though the check 
was obtained from him fraud had some other good defense 
against the check. 

Where the drawer check has certified, prior delivery, the 
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drawer can stop payment against the payee the latter not 
bona fide holder; and can stop payment against subsequent 
holder the latter not holder due course and the check was 
obtained from the drawer the drawer has some other defense 
good against the payee. 

But, where the drawer has check certified prior 
cannot stop payment against bona fide payee, against subsequent 
holder due course, against any subsequent holder where the drawer 
has defense good against the payee. 

far the drawee bank concerned, the important question relates 
the course which should take where the drawer check requests, 
after the check has been certified, that the same not paid. 

The points decided the New Jersey case not seem have been 
passed the other states. The law this question the other 
states is, therefore, condition uncertainty. 

would seem that the bank, for its own protection, should hold 
the payment the check, have its depositor indemnify against loss 
through such action, possible, explain the situation the holder the 
check and pay the money into court the first opportunity, for the 
purpose allowing the two parties settle between themselves the 
right the fund. 

The following paragraphs are quoted from the court’s opinion: 

check may certified the bank, upon which drawn, 
the request the payee holder, and when such the the situa- 
tion held Times Square Auto Co. Rutherford National 
Bank Law 649, 479, 134 Am. St. Rep. 811, and the 
maker cannot thereafter legally require the certifying bank not pay 
and suit the holder against the bank for the amount the check 
the bank cannot have the benefit any defenses which the maker might 
have against such payee holder, because the instrument, such 
method certification, has then been discharged the same extent 
had been paid the certifying bank. 

another method certification, such was employed 
the case now before us, and that the request.of the drawer 
maker the check before reaches the hands the payee therein 
named. When such takes place, and there delivery 
the payee, under the circumstances and conditions making him 
bona fide holder for value, without notice defect therein, then also 
the instrument thereafter beyond recall the maker against such 
payee. Upon this all the authorities are agreement. 540, 
par. (b) Corpus Juris, 705, 432, and cases thereunder cited Daniel, 
Neg. Ins. (6th Ed.) 1603, and cases cited; (N. notes 
page 290. 

the certification made the request the maker, the 


q 
q 
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obligation the certifying bank make payment the payee named 
therein, such payee bona fide holder for value, holder 
due course, and such the contract which the bank, certifying, under- 
takes perform for the maker, and toward and favor such payee, 
holder due course. 


Every contract negotiable instrument incomplete and revo- 
cable until delivery the instrument for the purpose giving effect 
thereto. Neg. Ins. Act, Comp. St. 1910, 3737) Corpus 
Juris, 203, 333. 

There can vaild delivery where was obtained fraud, 
duress, mistake. Corpus Juris, 203, 204, 334; Neg. Ins. Act, 
Comp. St. 1910, 3741). 

There must also valid, valuable consideration. Corpus Juris, 
210, 342. 

There must legal consideration. well established that 
contract founded illegal consideration cannot and 
bills and notes are not excepted from the operation this rule, but, 
when founded such considerations, these instruments, between 
the immediate parties and their privies, are always void. Corpus 
Juris, 211, 380 384, 

bill exchange may revoked the drawer before its accept- 
ance transfer bona fide holder for value. Corpus Juris 64, 89, 

The provisions the Negotiable Instrument fixing the ways 
which person originally liable discharged, not imply that 
the ordinary defenses which the original liability the party, 
such fraud, duress, illegality respect the consideration, may 
not resorted before, since the term discharge implies original 
obligation, whereas, fraud, duress, illegality intervened the 
inception the instrument, the maker never was liable.. Corpus 
Juris, 611, 849. 


hold, therefore, that drawer check, which has been 
certified his request before delivery, may recall the same and require 
the certifying bank refuse payment the payee named therein 
such payee not bona fide holder, for value, but has obtained the 
check fraud perpetrated him upon the maker. And, further, 
that, upon suit the payee named the check against the certifying 
bank upon its refusal pay, after notice from the drawer stop pay- 
ment, for reasons showing the payee not bona fide holder thereof 
for value, the bank can urge and have the benefit any defense that 
the drawer could have against such payee, establishing that such payee 
obtained the instrument, any signature thereto, fraud, duress, 
force and fear, other unlawful means, for illegal consideration 
and also that the right the maker check, certified his request 
before delivery, the same against indorsee holder, who not 
holder due course, his right stop payment against the payee 
who not bona fide holder for value. Such rule, however, has 
application certified check held payee who bona fide 


. 
q 


THE BANKING LAW JOURNAL 


holder for value, nor holder due course, although certified 
the request the drawer before delivery, nor where the check, after 
delivery, certified the request the payee holder. 

the case now before was insisted and urged that Edwin 
Mack, the brother Mrs. Sutter, the payee named the check, 
and who was the holder thereof the indorsee the payee, was 
holder due course, and for that reason the respondent was justified 
paying the amount the check him. That was holder 
due course, contemplated and provided the Negotiable 
ments Act, but, upon the facts, the court below found that was not 
holder due course, and with that finding agree. becomes 
necessary, therefore, consider whether the facts disclose such 
situation that the bank, reason its certification, would have been 
justified making payment Mrs. Sutter, the payee, upon proper 
presentation the check her, notwithstanding the service the 
notice stop payment her husband, the maker, and disclosure 
him the officers the bank the condition upon which the check 
was obtained Mrs. Sutter. 

facts the case cause reach the conslusion, did the 
court below, that there nothing justify holding that Mrs. 
Sutter, the payee, procured the check any fraud perpetrated 
her upon her husband. For this reason conclude that the bank 
would have been justified making payment the check Mrs. 
Sutter upon presentation thereof her. the bank was not justified 
making payment Mrs. Sutter, the payee named the check, then 
was not justified making payment Mr. Mack, the indorsee, who, 
have found under the facts here presented, was not holder 
due course, and the stop payment notice the maker under such con- 
ditions would operate favor the maker against him such 
holder, and would place the bank position where was not justified 
making payment such indorsee holder. 

the bank was, under the facts presented, justified and legally 
called upon make payment Mrs. Sutter upon presentation and 
demand against the notice the maker the check stop pay- 
ment, its obligation, under the facts, was likewise make payment 
the indorsee holder, Mr. Mack.’’ 


STATUTE REQUIRING DEPOSITOR NOTIFY BANK 
FORGERY WITHIN SPECIFIED TIME DOES NOT 
APPLY FORGED INDORSEMENTS 

Section 326 the New York Negotiable Instruments Law provides 
that ‘‘no bank shall liable depositor for the payment 
forged raised check, unless within year after the return 
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the depositor the voucher such payment such depositor shall notify 
the bank that the check paid was forged The New York 
Supreme Court, the Appellate Term, has recently held the case 
Kleinman Chase National Bank, reported the New York Law 
Journal, January 1925, that this section applies only the case 
checks which have been raised checks drawer’s signature 
has been forged, and has application checks bearing forged in- 
dorsements. 

This decision general interest because the fact that the 
American Bankers Association has advocated the enactment State 
Legislatures statute similar the section question, and several 
states have adopted statutes either the form recommended the 
association modified form. The draft the law recommended 
the association provides substance that bank which has paid 
and charged the account depositor any money forged 
raised check issued the name depositor shall liable the 
depositor for the amount paid thereon unless, within six months after 
notice the depositor that the vouchers representing payments charged 
the depositor’s account for the period during which the payment 
was made are ready for delivery, or, such notice given, within 
six months after the return the depositor the voucher representing 
the payment the depositor shall notify the bank that the check was 
forged raised. 

The action under discussion was brought against the Chase National 
Bank recover the sum $657.50 paid the bank check drawn 
the plaintiff, upon which the name the payee was forged. The 
trial court rendered judgment favor the plaintiff. The defendant 
bank appealed. contended that the trial court had erred holding 
that section 326 the Negotiable Instruments Law has application 
forged indorsements. The Supreme Court, however, was the 
opinion that the trial court’s interpretation the law was correct. 
discussing the scope the statute, the court said: 

that the bank received notice the forged 
indorsement from plaintiff until some two years after the bank’s can- 
celed checks vouchers were returned him. Obviously, therefore, 
section 326 comprehends within its scope forged indorsements, the 
plaintiff estopped from now asserting his claim against the bank. 
Our view, however, that the notice required given section 
326 limited cases where payment made check upon which 
the maker’s signature forged the check raised. 

commonly accepted meaning the words forged check’ 
the commercial world check upon which the maker’s name forged. 
manifest consideration the reason for the enactment 
section 326 the Negotiable Instruments Law, well the commonly 
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accepted meaning the words ‘forged check,’ that the Legislature 
intended limit the requirement give notice cases where payment 
made check upon which the maker’s signature forged and did 
not intend extend the statute include forged indorsements. Before 
the enactment section 326 our common-law rule was that the de- 
positor maker owed the bank the duty make reasonably careful 
examination his checks vouchers and notify the bank 
within reasonable time thereafter. The time notice thus was flexible, 

upon the each case (see Morgan 
Mort. Trust Co., 208 Y., 218). 

check possesses the attributes contract and certain char- 
the legislative purpose enacting section 326 response the needs 
business stability make definite and inflexible the time when the 
drawee bank must notified the maker its payment check 
upon which his name forged. The act derogation the common 
law, hence must strictly construed. common law the maker 
depositor owes duty the bank make inquiry examine any 
forged indorsement upon his returned vouchers because indorse- 
ments has ordinarily greater knowledge information than the 
bank (Prudential Ins. Co. Nat. Bank Commerce, 227 Y., 510; 
Critten Chemical Nat. Bank, 171 Y., 219; Welsh German-Am. 
Bank, Y., 424). the Legislature intended modify this com- 
mon-law maxim the extent imposing upon the depositor the onerous 
and unreasonable duty detect within year forged indorsements 
would have stated explicity. Such intended modification cannot 
found the express words the statute, nor can fairly implied 
from the text (North British Ins. Co. Mercantile Nat. 
Bank, 151 D., 341). are thus accord with the view the 
court below that section 326 has application payments made 
bank upon forged indorsement and the judgment against the de- 
fendant Chase National Bank affirmed. 

this action was instituted against the bank that paid 
the check upon the forged indorsement. successive motions, which 
objection was raised, the bank with which the check question was 
deposited and the person who made the deposit the check were brought 
party defendants, each turn that the party 
brought liable for the claim made against (sec. 193, subdiv. 
A.). 

judgment appealed from against the defendant Chase 
National Bank only, although the additional parties defendant brought 
litigated among themselves their liability indorsers the instru- 
ment. The defendant Chase National Bank received the check from the 
Chatham Phenix National Bank, with its indorsement thereon, thereby 
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warranting the genuineness all prior indorsements, one which was 
hence the Chase National Bank entitled judgment against 
the defendant Phenix Bank. 

defendants Kobrin Bros.’ indorsement was warranty that the 
prior indoresment was genuine and upon the discovery the forgery 
they became immediately liable the defendant Phenix Bank, with 
which they deposited the check and which credited them with the amount 
(Lemon Grauer, 159 Y., Packard Windholz, D., 365) 
and the Phenix Bank thereby entitled judgment against Kobrin 
Bros. for the amount the check. 

reversed and judgment modified further adjudge 
that the defendant Chase National Bank recover the defendant Chat- 
ham Phenix National Bank the sum $717.93, and that said Chatham 
Phenix National Bank recover Leo Kobrin and Abe Kobrin, in- 
dividually and copartners, the sum $717.93, and judgment 
modified affirmed, with $25 costs the Chase National Bank against 
Leo Kobrin and Abe Kobrin dismissed.’’ 


EXECUTOR FAILING EXERCISE REASONABLE CARE 


INVESTMENT FUNDS LIABLE FOR LOSS 

familiar rule law that executor and trustee authorized 
provision will invest securities other than those pre- 
seribed law for the investment trust funds required act 
good faith and use that degree care and diligence making in- 
vestments which would exercised reasonably careful and prudent 
person. acts good faith and with the required care, will 
protected from liability for losses resulting from the investment trust 
funds. fails act, will personally liable for such losses. 

case recently decided the Appellate Division the New York 
Supreme Court, namely Hurlbut’s Ex’r, 206 Supp. 488, 
executor and trustee was held personally liable for loss resulting from 
unfortunte investment the ground that failed exercise proper 
and diligence. The will appointing the executor and trustee con- 
tained the following clause: 


authorize and empower the said executor and trustee hold and 
continue any investments made his discretion, and sell, 
in, change, invest and reinvest all securities investments when- 
ever may deem necessary proper, and make investments and 
reinvestments moneys securities other than those recognized 
law may deem wise and 


There came the trustee from the testatrix certain securities, which 
were for the most part included the classes investments which 
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trustees are authorized the laws New York make. sold them 
for $11,688.77, and invested $7,907.56 that amount eight bonds 
the Green Star Steamship Corporation the par value $1,000 
each. The bonds were purchased November, 1919, four months after 
the corporation was organized. October, 1920, the company de- 
faulted its interest the bonds, and short time thereafter was 
placed the hands receiver. 

When the account the executor and trustee was filed, the bonds 
had market value, and the guardian representing certain infant 
beneficiaries under the will contended that the executor should sur- 
charged with the price thereof, together with any loss interest which 
had resulted from the investment. there was question the 
executor’s good faith, the only ground upon which could held 
liable for the loss was failure exercise reasonable care and diligence 
regard the investment. The surrogate, finding that the executor 
had failed exercise the proper care and diligence, held that should 
surcharged with the sum invested the bonds, together with the 
interest thereon. 

The Appellate Division affirmed the decree the Surrogate’s Court, 
upon the opinion the surrogate, which contained the following para- 
graphs: 

degree care which the executor was held was not his 
opinion the security the investment, nor that some interested 
party, but what normal prudent man would have thought it, 
applied his own personal Did reasonable prudence dic- 
tate investment security this nature? think not. The war 
had closed. was matter common knowledge that, soon 
things became normal, there would great surplus world shipping. 
America alone had overbuilt many hundreds the number bottoms 
normally employed world trade. 

the testimony the part the accounting party 
that the situation the time, regards shipping, was greatly inflated. 
collapse was inevitable, and yet this concern did not have its incep- 
tion until after the war, and months’ time after was organized 
was the hands receiver. Under all these circumstances, can 
hardly reconciled with prudence that executor should sell sea- 
soned bonds railroad corporations and invest undertaking 
always, best, speculative this country, and the time obviously 

The transaction does not measure the duty trustee, 
even where clothed his testatrix with discretion the nature 
and character his investments. 

think the test here applicable stated succintly the Matter 
Hall, 196, 199, 11. There, while the facts are not 
analogous, the authority given the will investments the same 
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There the court said: ‘The range so-called ‘‘legal for the 
investment trust funds narrow this state that testator may 
well disposed grant his executors trustees greater liberty 
placing the funds the estate. But such discretion, the absence 
words the will giving greater authority, should not held au- 
thorize investment the fund new, speculative hazardous ventures. 
the trustee had invested the stock railroad, manufacturing, 
banking, even business corporation, which, its successful conduct 
for long period time, had achieved standing commercial circles 
and acquired the confidence investors, their conduct would have been 
justified, although the investment proved unfortunate.’ 

the investment question was new venture, and, judg- 
ing from all experience, speculative and hazardous. The company had 
acquired standing commercial circles, nor does appear that had 
acquired the confidence investors generally. The venture was part 
and parcel era inflation the shipping world. There was noth- 
ing about that bespoke stability nor engendered confidence, and was 
not such venture, investment, which would appeal prudent 
man the conduct his own business 


BANK RECEIVING PAYMENT DRAFT ACCOMPANIED 
FORGED BILLS LADING LIABLE 

recent decision the Supreme Court Oklahoma, First Na- 
tional Bank Heavener Kempner, 229 Pac. Rep. 840, bank receiv- 
ing payment draft which forged bills lading were attached was 
held liable the drawee for the loss sustained him. The facts the 
were follows: 

The First National Bank Heavener, the defendant, sent 
Kempner Galveston, Tex., telegram containing the following state- 
ment: ‘‘A. Irwin, Waldron, Ark., consigning three hundred five bales 
you. Will you honor draft fifty dollars per bale?’’ The plain- 
tiff, believing the cotton had been consigned, Will honor draft 
provided cotton good 

Upon receipt Kempner’s telegram, the bank drew sight draft for 
$15,250 him, payable its own order. the face the draft ap- 
peared the words, ‘‘Bill lading attached for 305 There were at- 
tached the draft bills lading showing the receipt 305 bales 
the Arkansas Western Railway Company Waldron, Ark., 
and consigned Kempner Galveston. The bills were the form re- 
quired under the rules the United States Interstate Commerce Com- 
mission. The draft was sent the Texas Bank Trust Company for 
collection, and was presented Kempner that bank. Kempner, be- 
lieving the representation that cotton had been consigned him, 
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and relying upon the genuineness the bills lading, paid the draft. 
the course time, the amount the draft was received the de- 
fendant, which credited that amount Irwin. 

appeared that cotton consigned Kempner was ever delivered 
the railroad Irwin, and that the bills lading were forged. Sub- 


sequent the discovery the fraud and forgery, Kempner recovered 


from Irwin the sum $9,040.23. Thereafter, several persons, trus- 
tees Kempner, brought this action against the bank recover $6,- 
209.99, the balance the amount paid the draft after deducting the 
amount recovered from Irwin. 

The defendant contended that was not liable, for the reason that 
received the bills lading the due course business, and without 
notice that they were not genuine, and acted good faith receiving 
the bills, drawing the draft, and sending the telegram Kempner, and 
for the further reason that had interest the transaction but acted 
solely and wholly Irwin’s agent. The plaintiffs, the other hand, 
contend that the defendant, attaching the fraudulent bills lading 
the draft and indorsing them, gave their implied warranty the gen- 
uineness the consignment, and that since the warranty had been 
broken the defendant was liable. 

was held that the defendant’s contention that acted agent 
the transaction was defense, since there was nothing the evi- 
dence from which inferred that the defendant was acting 
Irwin’s agent, that Kempner had any actual knowledge the time 
the payment the draft that the bank was acting agent. The 
further found that the question good faith did not enter into the 
transaction, for the reason that the defendant positively assured Kemp- 
ner that the 305 bales were being consigned him, and Kempner, rely- 
ing upon the truth the representation paid the draft. holding that 
the plaintiffs were entitled recover, the court said, part: 

was for money paid upon supposed interstate shipment, 
and whatever have heretofore said this opinion regard this 
matter, are thoroughly the opinion that this case has been entirely 
settled Fort Worth Elevator Co. State Guaranty Bank Black- 
well, recently decided this court and found Okl. 191, 220 
Rep. 340, where was held that, case involving interstate commerce, 
the Federal law passed Congress August 29, 1916, applicable, part 


That person who negotiates transfers for value bill indorse- 
ment delivery, unless contrary intention appears, warrants (a) that 
the bill genuine; (b) that has legal right transfer it; (c) that 
has knowledge fact which would impair the validity worth 
the bill; (d) that has right transfer the title the goods, and 
that the goods are merchantable fit for particular purpose whenever 
such warranties would have been implied the contract the parties 
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had been transfer without bill the goods represented U.S. 
Comp. St. 8604qq. 


The first and second paragraphs said opinion are follows: 


Under act Congress approved August 29, 1916, (U. 
Comp. St. 8604qq), the person who negotiates transfers for value 
bill indorsement delivery unless contrary intention appears 
warrants that the bill genuine; that has legal right trans- 
fer it; that has knowledge fact which would impair the validity 
worth the bill; that has right transfer the title the goods 
and the goods are merchantable fit for particular purpose whenever 
such warranties would have been implied, the contract the parties 
had been transfer without bill the goods represented thereby. 

Where bank receives from party draft with bill lading 
attached, and the bank gives the party credit for the amount, and then 
indorses the bill, and sends through his usual channel the party 
whom drawn, and the same paid, and the bill proves for- 
gery, said bank liable the person paying same for the amount paid 
him. 


instant case stronger than the case above referred to, for the 
reason that that case customer the bank drew the draft and de- 
posited the bank defendant Blackwell, for collection 
the usual course business, and from reading the opinion would 
seem that the draft itself did not have its face the indorsement that 
the bill lading was attached for the shipment. The bills lading at- 
tached the draft were forgeries this case, and that case the 
court held that the money paid out the draft could collected from 
the sending bank and that the bank was liable the person paying the 
same for the amount paid him. 

therefore follows that the case presenting the facts pre- 
sented here, where the bank itself drew the draft, payable itself, with 
the recitation the face the draft that was for 305 bales cotton, 
indorsed itself, the bills lading indorsed itself must held liable 
for the payment back the plaintiff this case the amount money 


BANK NOT LIABLE VERBAL PROMISE PAY CHECK 
verbal promise bank pay check drawn upon not 


binding the bank. The check cannot enforced against the bank 


even person who paid cash for reliance the bank’s state- 
ment. was held the recent Indiana decision, Mansfield Gold- 
smith Bank, 145 Rep. 586. 

that case, appeared that depositor the defendant bank, 
located Goldsmith, Indiana, requested the plaintiffs, who were located 
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Indianapolis, cash check for $325 drawn the depositor upon the 
and payable the order the plaintiffs. 

The plaintiffs refused cash the check and thereupon the depositor 
called the defendant bank the telephone and placed the plaintiffs 
communication with the bank. Someone connected with the bank stated 
the plaintiffs that the check ‘‘was good and cashed plaintiffs 
would paid when presented.’’ The plaintiffs cashed the check but, 
upon presentment, payment was refused. The plaintiffs then brought 
this suit against the bank. 

The court held that the bank was not liable, basing its holding upon 
sections 189, 185 and 132 the Indiana Negotiable Instruments Law, 
providing, respectively, that check does not operate assignment 
favor the payee, that the provisions the Negotiable Instruments 
Law, applicable bill exchange payable demand apply also 
and that acceptance must writing and signed the 
drawee. 

The following paragraphs are quoted from the court’s opinion: 


provisions these sections are clear, and their application 
the facts alleged are apparent, render argument unnecessary. 
See Ballen Bank Kremlin, Okl. 112, 130 539, 
(N. 8.) 621. 

seek avoid the conclusion have stated, asserting 
that their action not based upon the accepted check, but upon ap- 
pellee’s promise pay them the amount thereof, consideration 
their cashing the same. are unable recognize and give effect 
any such distinction. The authorities are abundant that the language 
alleged have been used appellee, its conversation with appellants 
over the telephone, with reference the check question, sufficient 
constitute enforceable acceptance thereof, had been writing, 
the statute requires. Had the use such language been evidenced, ap- 
pellee’s liability acceptor the check would clearly apparent. 

since was not evidenced, does that fact change the nature 
the transaction, does its nature remain the same; the only difference 
being that the one case, enforceable obligation created, while 
the other, such obligation results, because the statute which forbids 
it? give parol promise pay check the same effect the written 
acceptance thereof, construing the transaction something differ- 
ent from what really is, would mere device avoid positive 
statute, and thereby defeat the ends which the Legislature designed 
effect its enactment, since all the mischiefs parol acceptance would 
attach all promises like the one under consideration. Baer English 
Co., Ga. 403, 453, Am. St. Rep. 372. The legal effect 
Citizens’ Natl. Bank, 162 Ky. 551, 172 955, and decision an- 
nounced, which strongly supports the conclusion reached the instant 
ease. conclude there was error overruling the demurrer.’’ 


The Law Bank Checks 
Stopping Payment 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositor and Other Parties Where Payment Check Has Been Stopped 


NOTE. This the second series articles dealing with the 
Law Bank Checks. Subsequent articles will take Presentment, 
Protest, Collection, Overdrafts, Certification, Alteration, Forgery, 
Clearing Houses and other phases this branch the law. 

Each article will made compiete possible and will under- 
take refer every decision the American Courts dealing with 
the subject under discussion. 


Stopping payment where check operates assignment. 
Stopping payment against holder due course. 

10. Stopping payment cashier’s check. 

§11. Stopping payment certified check. 

12. Effect stopping payment drawer’s liability. 

13. Liability bank paying stopped check. 

Effect rule pass book stopping payment. 

Effect agreement stop order signed depositor. 

16. Right bank recover money paid stopped check. 


Stopping payment where check operates assignment. 
number states was formerly held that check operated 
assignment, favor the holder, portion the deposit equiva- 
lent the amount for which the check drawn. But, even those 
jurisdictions was held that payment check might stopped 
against the payee the But, where check was regarded 
assignment, payment could not stopped against bona fide 

Under the former rule, which regarded check such assign- 
ment, was held that, where there are not sufficient funds deposit 
the time the check delivered, and the drawer stops payment and sub- 


Taylor First Nat. Bank, Minn., Rep. 783; Weiand’s Admr. 
State Nat. Bank, 112 Ky. 310, Rep. 617; Tramell Farmers’ National 
Bank, Ky. Law Rep. 900. 


Nat. Bank Keith, 183 Ill. 475, Rep. 179; Union National 
Bank Oceana County Bank, Ill. 212; Loan Sav. Bank Farmers 
Merchants’ Bank, 210, Rep. 364; Raesser National Exchange 
Bank, 112 Wis. 591, Rep. 618. 
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sequently deposits funds sufficient pay the check before presented, 
the order stop payment becomes ineffective any bona fide holder 
the 
The former rule has been abrogated the Uniform Negotiable In- 
struments Act, which specifically provides that check does not operate 
assignment the drawer the check, the payee, the funds 
deposit the drawer’s account, the extent the amount for which 
the check drawn. 
the Negotiable Instruments Law has now been adopted all the 
States the Union except the decisions the jurisdictions 
where, and during the period when, check was held such as- 
signment, are now mainly academic interest. 
situation might arise, however, which these cases would become 
material authorities point. While seems well settled that 
check does not itself operate assignment appropriation 
the drawer’s deposit favor the payee before acceptance the bank, 
the doctrine has not been extended beyond instruments that character, 
drawn the ordinary form; nor transaction not restricted the 
very terms such paper. When addition the check there 
oral agreement between the drawer and payee, which the former for 
valuable consideration, agrees assign much the indebtedness 
the bank him represented the check, and the check given 
enable the payee collect and recover the portion the debt as- 
signed, the agreement operates assignment, and sufficient 
vest the payee title that portion the Were the drawer 
check, delivered under the just narrated, attempt 
stop payment thereof, would seem that should not permitted 
do. 


§9. Stopping payment against holder due course. 
many the cases involving the right stop payment check 
seems made between stopping payment against 
check owned holder due course and one still held the payee. 
However, very recent case decided New Jersey the court says, 
rule has been settled well considered adjudications, many 
jurisdictions, that, after check has passed into the hands bona 
fide holder not the power the drawer countermand stop 
its payment.’’ Consequently some jurisdictions the drawee bank 


Gage Hotel Co. Union Nat. Bank, 171 531, Rep. 420. 


the fact that Georgia has not adopted the Negotiable 
Instruments Law there held that check does not operate assignment. 
Georgia Seed Co. Talmadge Co., Ga. 254, Rep. 1001. 


Risley The Phoenix Bank, 318. Coates First Nat. Bank, 
20. Fourth St. Bank Yardley, 165 634. 


Carhart Second National Bank Phillipsburg. 


J., 120 Atl. Rep. 636. 
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not liable drawer check who has ordered payment stopped, 
where the bank can show that has paid the check bona fide 

The rule, holding that bank not liable its depositor the 
real owner check, for making payment thereon after payment has 
been stopped, where the payment made holder due course, 
works out with justice all parties. the bank were carry out the 
order the depositor and refuse honor the check the hands 
holder due course, the drawer would liable action the 
holder. And since the drawer really loses nothing, the bank pays 
the check under such circumstances, ought not held liable for 
such payment. 

The point under discussion usually arises action law. 
one case, however, the question arose the equity side the court. 
The court said, ‘‘It seems that the real question presented this 
whether, equity, between the holder check for value 
and the drawer, the bank being indifferent whether the amount 
due the drawer shall paid him the check-holder, the check- 
holder should paid preference the 

The court reaches the conclusion that equity, between the 
drawer check and the holder thereof for value, the drawing and 
delivery the check operates equitable assignment the account 
fund upon which drawn, the amount the check, and 
consequence such equitable assignment binding upon the drawer, and 
cannot avoid stopping payment the check except for some 
good 

Under the former rule some states that when depositor drew 
his check his banker who had funds equal greater sum than 
his check, operated transfer the sum named the payee, there was 
even stronger reason for holding that payment could not stopped 
against holder due course, and the courts 


Stopping payment cashier’s check. 


While the drawer ordinary check, usually has the power 
his order payment any time before the bank has 
paid it, committed itself pay it, different rule obtains regard 
check. cashier’s check differs radically from or- 
dinary check. bill exchange, drawn the bank upon itself 
and the act issuance. view the entirely different 


Nat. Bank Butler, 113 Tenn. 574, Rep. 655; Porter 
First National Bank, 212 App. 250. 

Landauer, Wis. 20. 

Nat. Bank Oceana County Bank, Ill. 212. Loan Savings. 


See also cases cited under Sec. “Stopping payment where check operates. 
assignment.” 


1 
q 
q 
| 
| 
q 
. q 
| 
‘ 
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nature cashier’s check, the right countermand, applied 
ordinary checks, does not exist cashier’s 


Stopping payment certified check. 
The question whether payment certified check may 


12. Effect stopping payment drawer’s liability. 
Where one issues check upon bank, there dual promise im- 
plied: first, that the bank upon which drawn will pay the amount 
and, second, such bank should fail make the payment, that 
the drawer will pay the same the holder 

So, while the drawer check, may stop payment.thereof, be- 
tween himself and the bank, such order cannot discharge the liability 
the drawer the payee one holding under him. Where payment 
has been stopped the relation between the drawer and the payee, 
other holder, becomes the same the check had been dishonored and 
notice thereof given the drawer, and the drawer’s situation like 
that the maker promissory 

The obligation the drawer check pay its amount the 
drawee, case the check not paid the course like other 
contracts, conditioned upon there being consideration for the promise. 
should appear, therefore, that the drawer’s check gift him, 
the necessary consideration for the drawer’s promise lacking, and 
the check unenforceable, except the hands bona fide holder 
for value.** 

Presentment for payment not necessary order charge the 
drawer, where the drawer has ordered payment 


13. Liability bank paying stopped check. 
general, bank pays check after has been notified stop 


Walker Sellers, So. Rep. 715; Bobrick Second Nat. Bank, 
175 550, 162 Supp. 147; Drinkall Movius State Bank, 

general rule that, once check has been certified, the drawer loses 
the right stop payment. The decisions this point will taken 
later article this series. 

Bank Venice Clapp, Cal., 121 Pac. Rep. 298. Guild Eastern Trust 
Banking Co., 122 Me., 514, 121 Atl. Rep. 13. 

Oakes., Iowa, 181 Rep. 787; Lazarowitz Stafford, 167 
Supp. 910; MacDonald, Cal., 181 Rep. 77; Guild Eastern 
Trust Banking Co., 122 514, 121 Atl. 13; Usher Tucker Co., 
Mass. 217 Mass., 441, 105 Rep. 360; Bank Venice Clapp, Cal. 
App. 657, 121 Pac. Rep. 298. 


Eastern Trust Banking Co., 122 Maine 514; 121 Atl. Rep. 13. 


“Sebree Thomas, 166 Ill. App. 427. Jacks Darrin, Smith (N. 
Y.) 557. Purchase Mattison, Duer (N. Y.) 587. 


THE BANKING LAW JOURNAL 
payment, pays its own responsibility and will not permitted 
charge the amount the check against the depositor’s 

But those jurisdictions which has been held that the drawer 
check loses the power stop payment it, when the check into 
the hands bona fide holder, the drawee bank would not liable, 
were disregard the order its depositor, the 
check was fact such hands when the stop payment order was re- 
ceived the bank.*4 


14. rule the pass book stopping payment. 


not unusual have placed pass books issued banks 
statement the effect that the bank shall not liable the depositor 
for neglect execute stop payment order, but nas been held that 
bank may render itself liable where pays check contrary the 
depositor’s order, notwithstanding such provision the pass book. 

one the pass book depositor contained printed stipula- 
tion ‘‘that the bank shall not responsible for the execution order 
stop payment check previously drawn; that the bank will en- 
deavor execute such orders, but that liability shall created 
failure do, and that rule, usage custom shall construed 
such was held that this clause did not absolve the 
bank from the duty exercising ordinary care and that was liable 
customer, who had ordered payment check stopped, which 
order had been entered the books the bank, where the bank paid 
the check through oversight when the check came through the 
clearing house.*® 

Agreements this kind are derogation the common law and 
they are strictly construed against the parties who frame them. will 
observed that the agreement this case did not declare uncondition- 
ally that the bank would not execute depositor’s order stop pay- 
ment, but invited the assent its depositors the engagement 
agreement that would endeavor execute such orders. fair con- 
struction the agreement was that the bank should not liable when 
paid good faith check, payment which had been stopped, unless 
failed properly fulfil its agreement endeavor comply with the 
depositor’s direction. The agreement necessarily imported the exercise 
least reasonable care the bank.*® 

doubt rule could worded absolve the bank from 
liability case overlooked order stop payment. But would 


“See cases cited under Sec. Right drawer stop payment. 


“See cases cited under Sec. Stopping payment against holder due 
Elder Franklin Nat. Bank, Misc. Rep. (N. Y.) 716, 


“Elder Franklin Nat. Bank, Rep. (N. Y.) 716. 
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have expressed such clear and unambiguous terms that would 
not factor attracting depositors the bank. 


Effect agreement stop order signed depositor. 


Where the depositor signs express agreement, incorporated the 
stop order, release the bank upon which the check drawn from any 
liability through its failure observe the direction the depositor 
this respect, ruling differing from that applied the New York case, 
discussed the preceding paragraph, might well justified. 

recent Massachusetts case appeared from the evidence that 
the drawer check requested the drawee bank stop payment the 
check. the request the bank signed card, which contained 
printed stipulation that agreed not hold the bank liable ‘‘on 
payment contrary this request the same occur through in- 
advertence Through oversight the bank paid the check 
and the payment overdrew the account. action the bank re- 
the amount the overdraft from the depositor the question pre- 
sented was whether the bank was protected from liability, paying the 
check contrary the depositor’s order the agreement which the de- 
positor signed. was held that was competent for bank con- 
tract against liability this kind and that the agreement signed the 
depositor exonerated it. 

The court deciding the case observed that was unable see 
anything illegal, anything opposed public policy, stipulation 
agreement which relieves bank from the results 
the mere inattention, carelessness, oversights, mistakes its em- 
ployees.** 

Substantially the same question arose, but was presented the 
Pennsylvania courts different form, case which the facts 
were follows: The plaintiff, who had drawn check against the de- 
fendant bank, received information that was lost. Relying this 
information went the bank upon which was drawn order pay- 


ment stopped. That bank required him sign agreement reading 
follows: 


“Tremont Trust Co. Burack, 126 Rep. 782. The agreement signed 
the depositor was form follows: “The Tremont Trust Company, Boston, 
Mass., will please stop payment the above described check. undersigned 
agrees hold the Tremont Trust Company harmless for said amount and for 
all expenses and costs incurred account refusing payment said check 
and further agrees not hold the Tremont Trust Company liable account 
payment contrary this request same occur through inadvertence accident.” 


the other side the card was the following: “The Tremont Trust Com- 
pany receives this request with the understanding and upon the express condition 
that will use the best methods known prevent oversight accident, but 


shall not any way liable for its act should said check paid the 
course its business.” 
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payment check number dated for $—— 
the order ——. Dated Stopped Time Stopped ——. ask 
this act courtesy only and consideration therefor, release the 
State Bank Philadelphia from any liability account thereof, 
the event payment the said check error the part the State 
Bank Philadelphia, should any check drawn returned in- 
sufficient, hereby release the State Bank Philadelphia from any 
and all liability therefor and account thereof. Account 

The plaintiff after signing this order issued the payee the 
stopped check second check, which was larger than and the 
amount the first check. The payee cashed both the checks which 
overdrew the plaintiff’s Thereafter subsequent check the 
plaintiff’s was dishonored and thereupon brought suit against the 
bank for damages. The court finding favor the bank said, 
see reason why, under the the ease, the plaintiff 
should not bound the terms the stop payment order. not 
say that such order would protect bank under all circumstances. 
think does this The court continues, ‘‘The plaintiff was 
not required use the form order but since ehose writing 
ask the bank stop payment act courtesy and not matter 
right, cannot now complain the bank relieved from liability 
reason the terms the order which 


16. Right bank recover money paid stopped check. 


bank which pays check after the drawer has directed that pay- 
ment stopped, not only precluded from charging the amount 
the check against the the depositor, but not permitted 
recover the amount from the pary whom the payment was made, 
where such party was bona fide holder the 

This holding placed upon the ground that, between the holder 
the check and the drawee bank, the latter bound know the state 
the depositor’s account. Before paying the check must assure 


State Bank Phladelphia, Pa. Super Ct. 40. 

bank which pays check after payment has been stopped, not liable 
the depositor where the blank form used stopping payment contains the follow- 
ing stipulation: ask this act courtesy and hereby release you from any 
liability payment non-payment.” Hahn Home Savings Bank, Un- 


National Bank New Jersey Berrall, Law 757, Atl. Rep. 189. 

Northampton Nat. Bank Smith, 169 Mass. 281, was held that, where 
bank pays check after payment has been stopped the drawer, the bank must 
tender the check the payee before can bring action against the payee for 
the money thus paid; whether such action could maintained after tendering 
the check was not passed upon the court. 

Albers Commercial Bank, Mo. 173, stated: “If the bank receives 
the check, pays the money its equivalent the holder, cancels and charges 
the check the maker, such acts must regarded payment, and this payment 
rescinded without the consent the person whom payment the 
was made.” 
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itself that the payment has not been revoked. When the bank pays the 
check bona fide holder, who has notice any infirmity the 
check, finally exercises its option pay not pay and the trans- 
action closed between the parties the payment. 

But where the holder check, upon which payment has been 
stopped, indorses the check and then paid the amount thereof, the 
bank permitted charge such amount against the account the 
indorser. 

This ruling was made Arkansas case which the facts were 
follows: The drawer check the defendant bank stopped payment 
it. The payee sent the plaintiff, who presented the de- 
fendant bank and the latter paid it, insisting, however, that the plaintiff 
indorse it. was held that the plaintiff’s indorsement was effect 
indemnity, and that the bank had right charge the 
amount the plaintiff’s 


Arkansas Nat. Bank Gunther, Ark., 191 Rep. 901. 


(To continued 
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Payment Through Clearing House Check Not 
Indorsed “Prior Indorsements 
FRANK WOGLOM, the New York Bar 


The question has frequently been raised whether bank pro- 
tected paying through the clearing house check which does not have 
indorsed the words indorsements guaranteed,’’ words 
similar import. 

order determine this question will well first consider 
the effect the indorsement the words specified. 

the Produce Exchange Bank Twelfth Ward Bank, 
135 App. Div. (N. Y.) 52, appeared that check was drawn plain- 
tiff one its depositors. Subsequently the check was raised and 
otherwise altered and deposited defendant bank the credit one 
its customers. 

The court wrote its opinion: ‘‘The plaintiff bank paid the amount 
the check raised through the Clearing House and received back 
the check with the following indorsement upon it, signed defendant: 
‘Received payment through New York Clearing House, December 
1906. Indorsements guaranteed.’ Under the authorities this 
was equivalent guaranty the genuineness the whole the in- 
strument including the indorsements, excepting only the signature 
the drawer, and case forgery rendered the defendant liable prima 
facie refund plaintiff the amount received the check the 
ground that the payment had been made under mistake fact. White 
Continental Nat. Bank, 319; Metropolitan Nat. Bank Loyd, 
id. 535; Corn Exchange Bank Nassau Bank, id. 74.’’ 

Coming now the question whether the words ‘‘indorsement 
should indorsed check before payment thereof, 
this point best understood historical review the law. 

Under the common law the question the liability indorser 
depended upon the further question whether not the indorse- 
ment was 

Daniels his work Negotiable Instruments (6th Ed.) page 772, 
section 698, says: 

indorsement may worded restrict the further ne- 
gotiability the instrument; and then called restrictive indorse- 

After giving numerous illustrations restrictive indorsements the 
author continues( pages 772, 773, sec. 698) 

and similar restrictive words indicate that the indorsee 
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merely agent receive the money, and that paid consideration 
for the paper, purchaser would not intelligently accept such in- 
dorsement. The indorsee such case can only collect the money; 
eannot sell hypothecate the instrument for his own benefit, nor can 
hold the indorser liable 

was not long, however, before the matter what constituted 
restrictive indorsement became vexed question will appear from 
the following: 

The words ‘‘for indorsed upon check constitute re- 
strictive indorsement, and consequently person indorsing check 
not liable indorser. National Bank Brooklyn 
118 468 (1890); National Park Bank Seaboard Bank, 114 
28. 

But where check was indorsed ‘‘Pay Nelson, Cashier, 
order for collection for account the Eldred Bank, Eldred, Pa., 
Heasley, (S. Nelson being the plaintiff’s cashier) the de- 
fendant directing collection for its own account, acted not agent 
but principal far plaintiff was concerned, and the defendant 
was liable. National Park Bank Eldred Bank, Hun. 285. 

indorsement for collection and remittance restrictive in- 
dorsement which creates the relation principal and agent, and the 
agent stands toward the principal trustee. The Negotiable In- 
struments Law was not cited. Lippitt Thames Loan Trust Co., 
Conn. 185. 

indorsement, ‘‘Pay any bank banker; all previous indorse- 
ments not restictive indorsement. National Bank 
Commerce Bossemeyer (Neb.) 162 503. 

collection which does not transfer title. Citizens Trust Co. Ward, 
195 Mo. App. 223. 

indorsement draft, note check: ‘Pay any bank 
banker order, not such indorsement pass the title the 
instrument; merely authorizes any bank banker into whose hands 
might come collect and remit the proceeds.’’ Daniels Negotiable 
Instruments (6th Ed.) page 766, sec. 698d. 

obviate the difficulty the many conflicting decisions 
the courts and the subtle made, and because the rule 
introduced such element uncertainty the clearing house associa- 
tions throughout the country adopted rules obviate its effects, and 
the bankers sent letters their customers requesting that they dis- 
continue the use the indorsement ‘‘for deposit,’’ ‘‘for ete. 

The New York Clearing House Association now has its constitu- 
tion the following 

Members shall not send through the exchange 
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any checks, drafts, notes, bills exchange, other items having thereon 
any qualified restrictive indorsement such ‘for collection,’ 
‘for account of’ ‘pay any bank banker order,’ other similar 
indorsements unless all indorsements thereon are guaranteed the 
member the association sending such items through the 

The writer, interview with the manager the New York 
Clearing House Association, was advised that the words ‘‘All prior 
indorsements guaranteed,’’ were never necessary except cases where 
indorsements were restrictive, and that some banks order obviate 
the necessity determining each case whether not the indorsement 
was restrictive began use the words quoted all checks. further 
stated that the Federal Reserve banks use such indorsement and that 
the practice becoming more general. 

The Negotiable Instruments Law provides follows: 

66. When indorsement restrictive. indorsement re- 
strictive, which either: 

Prohibits the further negotiation the instrument; 

Constitutes the indorsee the agent the indorser; 

the title the indorsee trust for the use some 
other person. 

the mere absence words implying power negotiate does 
not make indorsement restrictive. 

See. 115. Warranty where negotiation delivery, cetera. Every 
person negotiating instrument delivery qualified indorse- 
ment, warrants: 

That the instrument genuine and all respects what 
purports be; 

That has good title it; 

That all prior parties had capacity contract 

has knowledge any fact which would impair the 
validity the instrument render valueless. 

when the negotiation delivery only, the warranty extends 
favor holder other than the immediate transferee. The pro- 
visions subdivision three this section not apply persons 
negotiating public corporate securities, other than bills and notes. 

116. Liability general indorser. Every indorser who in- 
dorses without qualification, warrants all subsequent holders due 
course: 

The matters and things mentioned subdivisions one, two and 
three the next preceding section; and 

That the instrument the time his indorsement valid and 
subsisting. 

addition, engages that due presentment, shall 
accepted paid, both, the case may be, according its tenor, and 
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that dishonored, and the necessary proceedings dishonor 
duly taken, will pay the amount thereof the holder, any sub- 
sequent indorser who may compelled pay it.’’ 

While the writer has been unable find any New York decision 
directly point the effect the last two sections quoted, Crawford 
his Annotated Negotiable Instruments Law has the following note 
(page 130) section 116: 

paper indorsed restrictively. this and the preceding 
section include the case every indorser, the warranty genuine- 
ness will apply one whom the paper has been indorsed restric- 
tively, for example, where the indorsement ‘for collection.’ This 
undoubtedly changes the law; for the former rule was that the indorse- 
ment bank which paper has been indorsed ‘for collection’ did not 
import guaranty the genuineness all prior indorsements, but only 
the agent’s relation the principal stated upon the face the 
and was held that, such ease, the collecting bank was not 
liable after had paid the proceeds its principal, though prior in- 
dorsement was forgery. United States American Exchange Nat. 
Bank, Fed. Rep. 232; Nat, Park Bank Seaboard Nat. Bank, 114 
28. But this rule was exceedingly inconvenient practice, and 
hence was deemed expedient make every indorser warrantor 
genuineness. There hardship this rule, for each indorser has 
right recourse against all prior parties. The former rule, however, 
introduced such element uncertainty that the clearing house as- 
sociations throughout the country adopted rules obviate its effects, and 
the bankers sent letters their customers requesting that they dis- 
continue the use the indorsement ‘for deposit,’ ‘for collection,’ ete. 
this, several other instances where the law was changed, the needs 
the business community were deemed more importance than 
technical 

conclusion may said that bank reasonably safe paying 
checks which not bear the indorsement ‘‘All prior indorsements 
guaranteed,’’ the only danger being the case restrictive indorse- 
ments, the possibility that the courts might decide that the sections 
the Negotiable Instruments Law above quoted not fact mean what 
they appear mean. 


Banking 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


RECOVERY MONEY PAID RAISED 
CHECK 


United States National Exchange Bank Baltimore, Md., Circuit 
Court Appeals, Fed. Rep. (2d) 888 


The United States drew Veteran’s Bureau Check itself for 
$47.50 and sent the payee, Beck. After Beck received the check, 
was fraudulently raised someone $4,750. June 3rd, 
Beck indorsed the check and cashed the Bank Commerce 
Spartanburg, C., which paid sum $4,750. the same 
day, that bank indorsed the check ‘‘Pay any bank, banker trust 
company, all prior indorsements guaranteed,’’ and sent the de- 
fendant bank. June 5th the defendant bank indorsed the check 
payment through the Baltimore Clearing House, indorse- 
ments guaranteed,’’ and collected from the Treasurer the United 
States through the Baltimore Branch the Federal Reserve Bank 
Richmond. The defendant bank remitted the proceeds the 
Spartanburg Bank and thereafter the United States discovered the 
fraud and gave notice thereof the defendant. 

was held that the United States could not recover the amount 
paid the check. Ordinarily, drawee bank permitted re- 
cover money paid raised check. But where, this case, the 
drawer and drawee are the same, recovery not allowed. The 
bank’s rights such are the same where drawee 
pays check bearing forgery the drawer’s signature, and such 
case, the general rule that recovery not allowed. 


Error the District Court the United States for the District 
Maryland, Baltimore; Morris Soper, Judge. 

Action the United States against the National Exchange Bank 
Baltimore, Md. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 73. 
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Ridgely Sappington, Baltimore, Md. (Charles Baldwin, 
Baltimore, Md., the brief), for defendant error. 


ROSE, J.—The parties will designated they were below; 
that is, the United States will called the plaintiff and the National 
Exchange Bank Baltimore the defendant. The District Court sus- 
tained demurrer the declaration. The plaintiff did not seek 
amend, but, when judgment went against it, sued out this writ error. 
The allegations the declaration may briefly summarized. June 
1922, the plaintiff Washington its duly authorized disbursing 
drew Veterans’ Bureau check for $47.50 favor one Beck. 
After its delivery him, was some one fraudulently raised 
$4,750. June Beck indorsed over the Bank Commerce 
Spartanburg, C., and was paid $4,750 for it. the same day that 
bank its turn indorsed it, ‘‘Pay the order any bank, banker, 
trust company, all prior indorsements guaranteed,’’ and the usual 
course business negotiated for value the defendant, receiving 
$4,750 for it. the 5th June the defendant indorsed it, ‘‘Received 
payment through the Baltimore Clearing House, indorsements guar- 
anteed,’’ and the usual course business negotiated for $4,750 
the plaintiff’s agent, the Baltimore Branch the Federal Reserve Bank 
Richmond, which sent the Treasurer the United States, who 
paid it, without noticing that had been raised. 

not charged that demand for repayment was made upon the de- 
fendant until after had good faith parted with the money re- 
Such declaration said, bad, because shows, first, that 
the defendant held the check for only; and, second, that 
the plaintiff, who was both drawer and drawee the check, paid upon 
presentation. not claimed that defendant liable, was fact 
acting merely collection agency. National Park Bank Seaboard 
Bank, 114 28, 632, Am. St. Rep. 612; United States 
American Exchange National Bank (D. C.) 232; Wells, Fargo 
Co. United States (C. C.) 337, Michie Banks and Bank- 
ing, 1497. 

The plaintiff, however, denies defendant’s contention that the in- 
dorsement put the Bank Commerce, ‘‘Pay the order any 
bank, banker, trust company,’’ shows that the defendant was nothing 
more than agent collect. The defendant relies upon such cases 
Bank Indian Territory First National Bank, 109 Mo. App. 665, 
527; Lippett Thomas Loan Trust Co., Conn. 185, 
Citizens’ Trust Co. Ward, 195 Mo. App. 223, 190 364; 
National Bank Rolla National Bank Salem, 141 Mo. App. 719, 
125 513. 

The plaintiff answers that, since the enactment the uniform 
Negotiable Instruments Act, not before, such indorsement not 
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restrictive, but, the contrary, made the defendant holder due 
course, and cites Interstate Trust Co. United States National Bank, 
Col. 185 260, 705, and National Bank Commerce 
Bossemeyer, 101 Neb. 96, 162 503, 1917E, 374. 
furthermore argues that, matter what significance might any time 
anywhere have been given such indorsement, when unexplained, 
was always permissible show that the indorsee who took under 
was fact the real owner the check, and that says tendered itself 
ready alleging its declaration that the South Carolina bank 
the said check for value the usual course business 
and received from the defendant the sum $4,750.’’ not find 
necessary pass upon these interesting well sub- 
stantive law pleading, because our view the plaintiff, having 
been both the drawer and the drawee the check, may not, the ab- 
sence special not here existing, recover back the money 
has paid holder for value not chargeable with negligence bad 
faith. Bank the United States Bank Georgia, Wheat. 333, 
Ed. 334. 

is, course, clear that the plaintiff could not recover from such 
defendant what had paid upon check which there had been 
forged the signature one its officials empowered sign for it. 
United States Chase National Bank, 252 485, Ct. 361, 
Ed. 675, 1401; Gloucester Bank Salem Bank, Mass. 
41; Cooke United States, 389, Ed. 237; United States 
Bank New York, 219 648, 134 579, 1915D, 797. 
nothing the point that one who pays his genuine check, upon 
which there has been forged the indorsement the payee some 
intermediate holder due course, may the absence negligence 
estoppel compel repayment him whom paid, matter how in- 
nocent carelessness wrongdoing the recipient may have been. 
United States National Exchange Bank, 214 302, Ct. 665, 
Ed. 1006, Ann. Cas. 1184. 

Nor does help plaintiff that, prior the almost universal adoption 
the uniform Negotiable Instruments Act, the general rule this 
was that, when check draft had been fraudulently altered 
after issue, and had been paid the drawee accordance with its 
altered tenor, the latter, were not also the drawer the instrument, 
recover from him whom payment had been made, although the 
last named might have paid full value for and was not chargeable with 
any fault either omission commission. White Continental 
National Bank, 316, Am. Rep. 612. the instant case the 
plaintiff was both drawer and drawee, and therefore not necessary 
for inquire whether section the Negotiable Instruments Act 
has changed the law applied the case last cited, Professors Ames 
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and Brannon believe and Judge Fitzhenry has held. Brannon the 
Negotiable Instruments Acts (3d Ed.) 25; American Hominy Co. 
Milliken National Bank (D. C.) 273 

Plaintiff doubtless correct contending that the Supreme Court 
and other American tribunals, state and federal, have not carried 
its logical all that Lord Mansfield said Price Neal, 
Burr. 1355. They have not been willing hold that case can 
innocent party, who pays forged altered negotiable paper, recover 
from the equally innocent individual whom such payment has been 
made. some they have declined say that, where neither party 
blame, the law will leave them finds them. For the instant 
purpose enough that the highest court the land has expressly ap- 
plied such that now before that part his opinion 
which said: ‘‘It was incumbent upon the plaintiff satisfied that 
the bill drawn upon him was the drawer’s hand, before accepted 
paid Bank the United States Bank Georgia, supra. 

Many years later the same court reaffirmed its view that one who 
accepts and pays forged paper purporting his own, and pays 
holder for value, cannot recall the payment. went explain: 
operative fact this rule the acceptance, more properly, 
perhaps, the adoption, the paper genuine its apparent maker. 
Often the bare receipt the paper, accompanied payment, 
equivalent adoption within the meaning the rule, because, 
every man presumed know his own signature, and ought detect 
its forgery simple inspection, the examination which can give 
when the demand upon him made all that the law considers neces- 
sary for his protection. must repudiate soon ought have 
the otherwise, will regarded accepting the 
paper. Unnecessary delay under such circumstances unreasonable 
and unreasonable delay negligence, which throws the burden the 
loss upon him who guilty it, rather than upon one who not.’’ 
Cooke United States, 389, Ed. 237. 

has been already pointed out that, where the drawer and the 
drawee are one, the cases make distinction between forged and 
raised instrument. There is, true, much force the plaintiff’s 
argument that there little ground impute negligence merely 
because one its thousands clerks accepted its apparent face 
originally drawn another for hundredth part the sum. 
The number the transactions which compelled engage and 
the army employees through whom must act are illustrated the 
fact that the check controversy bore the numbers 48,218,587. 
asks, reasonable suppose that every one those whom charges 
with the duty paying its obligations can know the amount for which 
each them was the first instance drawn? 
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not for say whether the business making such payments 
can organized, distributed, and safeguarded insure that 
who pays may surely and swiftly ascertain for what sum the 
draft was issued. enough that, when the United States elects be- 
come party commercial paper, assumes all the responsibilities 
private persons under the same circumstances. Cook United 
supra; United States Bank New York National Banking Associa- 
tion, 219 648, 134 579, 1915D, 797. the burden 
becomes too heavy, Congress give relief. may subject some all 
classes what would otherwise negotiable paper when issued the 
government statutory restrictions such those imposed upon money 
orders. Bolognesi United States, 189 335, 111 67, 
(N. 143; United States Bank New York National Banking 
Association, supra. Such action might entail much inconvenience upon 
the citizens and embarrass the operations the government itself, 
precisely limitations upon the free negotiability ordinary paper 
issued private individuals might clog the arteries trade. 
for Congress choose. 

Affirmed. 


COLLECTION CHECK FORGED 
DRAWER’S SIGNATURE 


First State Bank Trust Co. First Nat. Bank Canton, Supreme 
Court Illinois, 145 Rep. 382 


check for $885.10, purporting drawn the 
bank farmers’ co-operative company, the order Holt, 
was presented for deposit the defendant bank person repre- 
senting himself Holt. The defendant bank gave ‘‘Holt’’ 
$385.10 cash and for the balance $500. This 
September 1921. The check was collected the same day through 
the clearing house. December 1921, was discovered that the 
drawer’s signature was forgery and notice was given the de- 
fendant bank. that time, the $500 still remained deposit 
Holt’s credit. 

was held that the plaintiff bank was entitled recover the 
$500 with interest the ground that allowing such recovery would 
cause loss the defendant bank. But, recovery the $385.10, 
paid the defendant cash, was denied under the general rule 
that drawee bank cannot recover money paid check bearing 
forged drawer’s signature and for the further reason that there had 
been three months’ delay discovering the forgery and giving 
notice thereof the defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 422, 426. 
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Appeal from Appellate Court, Third District, appeal from 
Court, Fulton County. Walter Frank, Judge. 

Action the First State Bank Trust Company against the First 
National Bank Canton. Judgment was rendered against 
which, appeal, the Appellate Court for the Third District reversed, 
and rendered judgment for plaintiff, and both parties plaintiff 
deeming relief granted insufficient. Affirmed. 

Burnett Chiperfield and Claude Chiperfield, both 
for appellant. 

Taff, Canton, and Harvey Atherton and Glenn 
both Lewistown, for appellee. 


YOUNG, J.—A check dated September 1921, for $885.10, 
drawn the First State Bank Trust Company Canton, 
(designated the State Bank), payable the order Holt and 
purporting signed the Fiatt Farmers’ Co-operative 
Willard Barclay, manager, was presented the First National Bank 
the same city (designated the National Bank), September 1921, 
person who represented himself the payee. indorsed the- 
check and received upon from the National Bank $385.10 money 
and for the balance $500 account opened the payee’s. 
name. signed the usual signature card and added 
his address meaning rural free delivery route No. de- 
positor’s passbook was issued him. The check was presented 
State Bank, the drawee, through the local clearing house the same 
day, September 1921, and was paid and stamped. The State Bank 
October 1921, sent its monthly statement and 
vouchers, the check question, the Fiatt Farmers’ Co- 
operative Company. the 5th December following, auditor, and 
the manager the co-operative company, making ex- 
amination the company’s books, first discovered the check, and Bar- 
clay promptly pronounced forgery. They immediately notified 
State Bank, which, the morning the following day, gave like notice- 
the National Bank. The State Bank, which the September 
had charged the check the co-operative company’s account, now 
credited that account with the amount the check. December 24, 
1921, the check was presented the State Bank, through the 
house, the National Bank, with the request that the money paid upon 
the State Bank refunded. The was refused. The de- 
posit $500 credited the National Bank Holt, the payee, 
when the check was presented September remained intact, for 
part was ever withdrawn. 

Suit assumpsit was instituted the State Bank against the Na- 
tional Bank for the recovery the money paid the check. The 
declaration consists five special counts and the consolidated common 


THE BANKING LAW JOURNAL 


counts. plea the general issue was. interposed the defendant. 
The cause was tried the court without jury. The findings were 
favor the defendant, and judgment was rendered against the plaintiff 
for costs. appeal the plaintiff the Appellate Court for the 
Third District the judgment the circuit court was reversed and 
ment was rendered favor the State Bank for $500, with 
from December 24, 1921, the day which the forged check was tendered 
the National Bank, and demand made for the return the money 
paid thereon. The judgment principal and interest amounted to- 
$557.03, and costs were awarded the State Bank both courts. 
certificate importance was granted the Appellate Court, and this. 
appeal followed. Both parties assign errors upon the record. 

evidence shows that the signature Willard Barclay, the 
ager the co-operative company, the check question was forged. 
testified, and there was other corroborative evidence. There was 
direct testimony that the person who indorsed and deposited the 
forged check the National Bank was not Holt. Several wit- 
nesses who lived the vicinity Fiatt, near rural free delivery 
route No. testified they had never heard person that name.. 
The teller who took the check had recollection the person who pre- 
sented it, but believed that officer the bank had introduced 
that person him. There testimony that the person who repre- 
sented himself Holt, the payee, had ever appeared the bank 
before since, that was acquainted with any its officers. 
never drew check upon the deposit his credit the National Bank. 

Appellant contends that, since appellee paid the check, estopped 
deny that the drawer’s signature genuine. the contrary, ap- 
pellee insists (1) that appellant, the extent the fund its posses- 
sion and after the time received notice the forgery, not 
due course; and (2) that appellant was bound use 
diligence ascertain whether not the person who presented the 
had good title thereto and lawful right receive the money thereon, 
and since failed so, the loss must fall upon it. 

The rule generally accepted that, between equally innocent 
persons, the drawee who pays money check draft the signature- 
which was forged cannot recover the money from the one who re- 
ceived it. Price Neal, Burr. 1354; First Nat. Bank Quincy v.. 
Ricker, Ill. 439, Am. Rep. 104; United States Bank New 
York, 219 648, 134 579, 1915D, 797; Dedham Nat.. 
Bank Everett Nat. Bank, 177 Mass. 392, 62, Am. St. 
Rep. 286; Harvard Law Review, 297, 299. But where the holder 
forged check has not suffered may avoid loss, ought not be- 


permitted profit payment him the drawee. First Nat. Bank. 
Quincy Ricker, supra. 


ail 
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Section the Negotiable Instruments Act (Smith’s Stat. 1923, 
1404) provides: 


the transferee receives notice any infirmity the in- 
strument defect the title the person negotiating the same before 
has paid the full amount agreed paid therefor, will 
deemed holder due course only the extent the amount there- 
tofore paid him.’’ 


has given nothing value therefor beyond credit the former holder 
depositor, and has not honored his checks upon any 
bound itself some one for the deposit. Warman First 
notice that deposit reality the fund another may refuse 
honor the check the depositor. Hanna Drovers’ Nat. Bank, 194 
Ill. 252, 556. After appellant had given the person who pre- 
sented the check $385.10 money, was still enabled protect both 
itself and the appellee far the sum credited deposit was con- 
385; American Exchange Bank Mining Co., 165 103, 
202, Am. St. Rep. 233; Otis Gross, 612, Am. Rep. 157; 
Ward Johnson, Ill. 215. the extent $500, appellant had not 
parted with anything value the check. When was apprised 
the defect the title the check, could not then held 
holder the instrument due course the extent the sum not paid 
thereon. Negotiable Instruments Act, 54. far the sum 
deposit concerned, the equities are not equal, and that extent 
case not presented where one two innocent persons must suffer 
loss any event. that sum repaid appellant appellee, ap- 
pellant will sustain loss. refusing refund will increase its 
property the appellee’s expense. Appellee therefore entitled 
recover from appellant the sum $500 credited deposit, with in- 
terest thereon the legal rate from the date demand was made therefor. 

With reference the balance $385.10, different situation exists. 
Appellant parted with that sum money. was negligent doing so, 
but appellee, which seeks recover the amount the forged check, 
failed report the forgery for upwards three months. Prompt 
notice forgery affords bank which has been defrauded opportunity 
recover its loss prevent loss others. there delay 
negligence discovering the forgery, loss others will presumed. 
Union Nat. Bank Farmers’ Merchants’ Nat. Bank, 271 Pa. 107, 
114 506, 1120. The was appellee’s possession 
for more than days after had made payment. October 1921, 
the check question, with others, was mailed the co-operative com- 
pany the State Bank, its depository, and that company retained the 
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checks for two months before made examination the canceled 
vouchers. The forgery perpetrated the Ist day September was 
not discovered until the 5th day December. Appellee had ample op- 
portunity immediately after the day September, when 
made payment the check, determine whether not the signature 
thereto was genuine. Appellant should not charged with the neg- 
ligence appellee, appellee’s depositor, the co-operative company, 
that respect. Appellant was, consequence, deprived for least 
months any opportunity locate the person who had perpetrated 
the crime. The tendency all modern decisions seems that, when 
there has been delay discovering the forgery and 
giving notice, will bar recovery the drawee. First Nat. Bank 
Ricker, supra. The Appellate Court was right holding that appellee 
could not recover from appellant the balance $385.10. 

The judgment the Appellate Court will affirmed. 

Judgment affirmed. 


BANK LIABLE PAYING CHECK BEARING 
FORGERY DRAWER’S SIGNATURE 


Credit Alliance Corporation Sheridan Theatre New York 
Supreme Court, 206 Supp. 389 


The president the defendant corporation borrowed $2,250 
from the plaintiff corporation forged notes the defendant, 
wrongfully representing that the loan was being secured behalf 
the defendant. The defendant’s president received certified 
check for the amount payable the order the defendant. in- 
dorsed the defendant’s name and deposited the defendant’s 
bank account, was authorized do. Later, forged check 
for $2,250 against the defendant’s account, payable his own order, 
which check deposited his own bank. 

this action, was held that the defendant was liable the 
plaintiff for the $2,250. Upon the deposit the check the de- 
fendant’s account, the relation debtor and creditor was created 
between the bank and the defendant. And that condition continued 
exist notwithstanding the withdrawal the $2,250 the forged 
check, the defendant’s bank not having the right charge the 
amount such forged check against the defendant’s account. 


Appeal from Supreme Court, New York County. 
Action the Alliance Corporation against the Sheridan 
Theatre Company, Inc. From judgment the Supreme Court, en- 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition, 1924) 420. 


THE BANKING LAW JOURNAL 


directed verdict for defendant (121 Misc. Rep. 656, 202 
217), plaintiff appeals. Reversed, and directed for 
plaintiff. 

Louis Lempel, New York City (James New York 
City, counsel, and Morgan O’Brien, Jr., and Henry Jones, both 
New York City, the brief), for 

Henry Brill, New York City (William Kaufman, New York 
City, the brief), for respondent. 


FINCH, J.—The action for money had and received the 
$2,250. appears that the defendant’s president, upon forged 
notes the defendant, obtained from the plaintiff loan $2,250, 
upon the false representation that said loan was being secured be- 
half the the said president received from plaintiff 
certified check the order the defendant the amount said 
loan, which check the defendant’s president indorsed for deposit, and 
deposited the same the bank account the defendant; that the de- 
fendant’s president then forged check the defendant his own 
order for like amount and deposited the same his own bank, 
means which check there was withdrawn from the defendant’s ac- 
the sum $2,250, which time there would have been in- 
sufficient funds the defendant’s account permit such with- 
drawal, had not been for the deposit the aforesaid check received 
from the plaintiff. 

The defendant’s president was duly authorized resolution 
board directors indorse for collection deposit the 
defendant’s account any and all checks, Upon the deposit 
‘said check the defendant’s account aforesaid, there was estab- 
lished the relation debtor and creditor between the bank and the de- 
fendant, and that relation continued exist, notwithstanding the sub- 
sequent payment the forged check for like amount, since the un- 
authorized withdrawal means said forged check cannot charged 
against the defendant’s account. was said the case Kearny 
Metropolitan Trust Co., 110 App. Div. 236, 238, 274, 276: 


relation existing between bank and depositor that 
debtor and creditor, from which relation there implied contract 
the part the bank disburse the moneys standing the depositor’s 
eredit only upon his order and conformity with his directions, and 
payment cannot charged against the depositor’s account unless has 
actually directed such payment made. Chemical 


And Morgan Mortgage Trust Co., 208 218, 101 
871, Ann. Cas. 1914B, 462, 1915D, 741, was said: 
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general rule law that bank may pay and charge its 
depositor only. such sums are duly authorized the latter, and 
forged check not authority for such 


The respondent claims that could not compel the bank pay 
the amount question, because the bank could show defense that 
the plaintiff this action was the true owner thereof. clear, 
however, that bank not concerned with the source funds deposited 
the account depositor, where there authority deposit and the 
aforesaid relation debtor and creditor arises. are not dealing 
here with whether the plaintiff could make claim against the bank, 
since the plaintiff could not receive double compensation, and this 
action estopped from making any such claim. 

The money fraudulently obtained from the plaintiff having duly 
found its way into the account the defendant, there quasi con- 
tractual obligation arising equity, and good conscience imposed upon 
the defendant pay like amount the plaintiff. follows that the 
judgment should reversed, with costs, and judgment directed for 
the plaintiff for the sum $2,250, with interest from April 25, 1923, 
and with costs. 

Order filed. All 


INDORSER’S PROMISE PAY CHECK HELD 
WAIVER PRESENTMENT AND 
DISHONOR 


Lieberman Fox, Supreme Court Minnesota, 200 Rep. 468 


this action against the indorser check, there was evidence 
that the defendant informed the plaintiff when the latter took the 
check that was ‘‘no the bank, but that the plaintiff might 
better position receive payment from the maker than the 
defendant and, therefore, the defendant requested the plaintiff 
take the check There was also evidence that 
after the check was indorsed and after presentment should have been 
made, the defendant admitted his liability the check and promised 
pay. was held that this evidence warranted the conclusion that 
the defendant impliedly waived presentment and notice dishonor. 


Action Albert Lieberman against Arthur Fox. From 
judgment for plaintiff, defendant appeals. Affirmed. 


-NOTE—For similar decisions see Banking Law Journal Digest (Third 
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J..M. Bishop, Thief River Falls, for appellant. 
Naplin, Thief River Falls, for 


HOLT, J.—The indorser check appeals from judgment. The 


execution, indorsement, and delivery the check were admitted. The 


complaint alleged presentment, non-payment, and notice dishonor, 
and also that when the check was taken was agreed that was not 
paid the maker within days defendant would once redeem the 

the trial defendant objected any evidence showing anything 
different than what shown upon the instrument itself, unless 
writing. The court stated that the objection will stand all testimony 
relating this matter and exceptions may noted and the ruling will 
reserved. The record shows ruling. There was motion for 
new trial. Defendant did move for additional findings ‘‘upon all issues 
made the pleadings this action, and specifically requests that find- 
ings fact made upon each and all issues made defendant’s an- 

This was denied. The only findings fact were: 


the defendant indebted the plaintiff the sum one 
hundred fifty-four dollars, with interest thereon per cent. per 
annum from February 1923, for one check the above sum indorsed 
the defendant the plaintiff and which has not been paid al- 
leged the amended complaint this 


Only two errors assigned merit attention, viz.: (a) The admission 
the oral testimony referred to, and (b) denying the motion for ad- 
ditional findings. 

Where, the course trial, objection the reception cer- 
tain testimony interposed and ruling reserved, the record must 
show that thereafter the court ruled adversely appellant, order 
review appeal error assigned upon the reception such testimony. 
Dunnell’s Minn. Dig. 9737; Ambuehl Matthews, Minn. 537, 
477; Stitt Rat Portage Lumb. Co., Minn. 52, 107 824; 
Gourd County Morrison, 118 Minn. 294, 874; State 
rel. District Court, 139 Minn. 30, 165 478; and the other cases 
referred the cases cited. Hence the error assigned upon the recep- 
tion the evidence objected cannot considered because ruling 
was obtained the court below any time. Not even indirectly was 
there attempt get ruling making motion for new trial. 
Gourd County Morrison, supra. 

The motion for additional findings was more than the 
complaint and amended answer, neither which should serve 
models. party desiring finding upon issue tried should 
definitely designate the issue, or, the evidence warrants only certain 
findings, may ask for those findings. Neither was done here. There 
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just cause for finding fault with the form the findings. Litigants 
are entitled full findings upon the issues fact the case, and may 
secure such proper application. Turner Fryberger, Minn. 236, 


motion for particular findings material issues which the 
court has failed make findings requires the court make findings 
such issues may find the facts be, although the motion make 
the particular findings denied.’’ 


See, also, First Nat. Bank Boston Towle, 118 Minn. 514, 137 
291. 

But also held that refusal the court make additional: find- 
ings will not lead reversal the findings made are supported 
the evidence and are sufficient support the conclusions law. Kent 
Costin, 130 Minn. 450, 153 874. 

The amended complaint attempts, though crudely, plead waiver. 
And already indicated, evidence was received agreement the 
effect which was dispense with presentment and notice dis- 
honor. This was error, since the court has held, contrary the weight 
authority perhaps, that verbal agreement waive presentment and 
notice made the time negotiable instrument indorsed inad- 
missible. Farwell St. Paul Trust Co., Minn. 495, 326, 
Am. St. Rep. 742. But laying out the case that agreement, the 
evidence was that the indorsee informed plaintiff when took the check 
that was ‘‘no good’’ the bank, but that plaintiff might able 
better get paid from the maker than defendant, and therefore the 
latter asked plaintiff take accommodation. There was also 
evidence that long after the check was indorsed and after presentment 
should have been made defendant recognized his liability and promised 
pay. Section the Negotiable Instruments Act (section 5894, 
1913) provides: ‘‘Presentment for payment dispensed with: 

(3) waiver presentment, express implied.’’ The evi- 
dence referred clearly made out implied waiver presentment and 
notice dishonor. promise pay acknowledgment liability 
drawer indorser after maturity, and with knowledge that proper de- 
mand and notice have not been given, waiver.’’ Morse Banks 
Banking (5th Ed.) 262, Here both parties had knowledge that 
the check was not good the bank when indorsed, and would not good. 
Under such situation presentment for payment would useless act 
which the parties did not contemplate should done. The authorities 
strongly support the claim that the evidence referred above prop- 
erly received make out waiver. Swift (D. C.) 106 65; Torbert 
Montague, Colo. 325, 1145; Simonoff Granite City Nat. 
Bank, 279 248, 116 636; Bessenger Wenzel, 161 Mich. 61, 
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very full discussion the law applicable the facts bar. The evi- 
dence clearly established implied waiver presentment and notice 
dishonor, and assumed that the court concluded else the 
finding could not have been made that defendant, the indorser, was 
indebted plaintiff the amount the check. 

The judgment must affirmed. 


CHECK GIVEN FOR GAMBLING DEBT UNEN- 
FORCEABLE HOLDER DUE COURSE 


Fisher Brehm, Court Errors and Appeals New Jersey, 126 
Atl. Rep. 444 


The defendant Brehm gave his check for $2,000 George Welly. 
The check was given for gambling debt. Welly indorsed the check 
the plaintiff, whom was indebted note the sum 
$1,700, and the plaintiff surrendered the note Welly and gave 
Welly check for $300, which cashed. Brehm’s check was dis- 
honored when presented. The plaintiff then brought action 
the check against Brehm and Welly. The trial court refused 
direct verdict for the defendants, and submitted the case the 
jury, them that the plaintiff was entitled recover 
they found that was holder due course. The jury found for 
the plaintiff. 

Upon appeal, the judgment for the plaintiff was reversed. The 
court held that the plaintiff was not entitled recover, and that 
verdict should have been directed favor the defendants, for the 
reason that the check was utterly void under the third section the 
New Jersey Gaming Act, and, therefore, unenforceable the plain- 
tiff, even though had taken for value without notice the 
under which was given. The court further held 
that the third section the Gaming was not repealed Section 
the Negotiable Instruments Law, providing that ‘‘a holder 
due course holds the instrument free from any defect title 
prior parties and free from defenses available prior parties among 
themselves, and may payment the instrument for the full 
amount thereof against all parties liable 


Action Nathan Fisher against John Brehm and another. From 

judgment for plaintiff, the named defendant appeals. Reversed. 

John Brehm, Reilly, Quinn Parsons, Redbank, for appellant. 
William Edwards, Long Branch, for respondent. 


NOTE—For similar decisions see Law Journal Digest (Third 
‘Edition, 1924) 
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Supreme Court based upon verdict rendered jury trial held 
the Monmouth circuit. The action was instituted recover the 
amount check held the plaintiff. The check was dated January 
22, 1923, and was made John Brehm the order George Welly 
for the sum $2,000. was drawn the First National Bank Sea 
Bright. Welly indorsed the check over the plaintiff. Brehm and 
Welly were the defendants. Fisher, the plaintiff, came into possession 
the under the following was engaged 
the garage business Long Branch. had sold Welly car for 
$1,050, and had taken the note Welly for this amount. Fisher had 
also loaned Welly $650, that January 22, 1923, Welly was in- 
debted Fisher the sum $1,700, for which Fisher held Welly’s 
note. that day Welly came the garage Fisher, showed Fisher 
the check Brehm, and stated was prepared pay his debt 
Fisher with it. Fisher thereupon surrendered Welly his note 
$1,700, and gave Welly his check for $300, which Welly cashed. Fisher 
knew Brehm. did not before accepting from Welly the check have 
any communication with Brehm. Fisher deposited Brehm’s check his 
bank, and was returned protested. The testimony reveals that Brehm 
and Welly, with another, played game cards known stud poker. 
Brehm was the loser, and gave Welly his check for $2,000 part pay- 
ment his losses. The testimony undisputed that the check was given 
for gambling debt. Fisher had knowledge, far the record dis- 
closes, the under which the check was given Brehm 
Welly. 

Upon the conclusion the defendant’s case the defendant moved 
that verdict directed for the defendant upon the ground that the 
check was void under the third section the act entitled act 
prevent gaming’’ 2624). This motion was denied and ex- 
ception taken. The trial court, believing that the plaintiff was entitled 
recover the jury found was holder due course, under the 
Negotiable Instruments Law Comp. St. 1910, 3734), the check, 
submitted the case the jury, which returned verdict favor the 
plaintiff for the full amount the check, with interest. From the 
judgment entered this verdict Brehm has appealed. 

The sole question determined whether negotiable instrument, 
complete and regular upon its face, given payment gambling debt, 
against the maker the hands the holder who has 
taken good faith and for value without notice any infirmity 
the instrument. 

The third section the act prevent gaming provides: 


all promises, agreements, notes, bills, bonds, contracts, judgments, 
mortgages, leases, other securities conveyances which shall made, 


THE BANKING LAW JOURNAL 


given, entered into, executed any person where the whole any 
part the consideration thereof shall for money, property, thing 
action whatsoever, laid, won betted violation the first section 
this act, for reimbursing repaying any money knowingly lent 
advanced help facilitate such violation, shall utterly void and 
none 


this act was declared that the legislative policy New Jersey 
was hold utterly void and none effect all obligations given for 
gambling debts. The exact language the section above quoted ap- 
peared first the 1877 revision the statute law. There appears 
decision this state holding that such obligation invalid 
and unenforceable the hands bona fide holder for value without 
notice between the original parties the instrument. Other states, 
however, having similar statutes have held. The following are few 
these decisions: Conklin Roberts, Conn. 461; Jones Dannen- 
berg, 112 Ga. 426, 729, 271; Pope Hanke, 155 
687, 432, Am. St. Rep. 23; First National Bank 
Co. Hazelrigg, 123 Ky. 677, 353; Morris White, Mo. 
App. 194; Lagonda Bank Portner, Ohio St. 381, 634; 
Unger Ross, Pa. 601; Woodson Barrett, Hen. (12 Va.) 
80, Am. Dec. 612. These decisions are based upon the ground that 
policy better served all transactions pertaining gambling 
are held absolutely void, although certain cases which the case sub 
judice example holder void instrument harmed through 
fault his own. The adoption this policy harsher its 
effect than our statute, which makes void the obligation married 
woman given for the accommodation another, even though comes 
into the possession bona fide holder for value without notice 
the coverture the maker. One who purchases for full value stolen 
article which later deprived much harmed the party who 
good faith acquires negotiable instrument void its inception. 
The respondent contends that the third section the Gaming 
repealed the fifty-seventh section the Negotiable Instruments Law. 
This section provides that: 


holder due course holds the instrument free from any defect 
title prior parties, and free from defenses available prior parties 
among themselves, and may payment the instrument for the 
full amount thereof against all parties liable 


Section 197 our Negotiable Instruments Law provides that ‘‘of 
the laws enumerated the schedules hereto annexed that portion 
specified the last column repealed.’’ schedule annexed. 
There therefore express repealer the third section the Gaming 
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Act. repealed, must implication. has been stated, 
the third section the Gaming Act was enacted its present form 
Acts against gaming have been our statute books since the 
year 1797. Gambling transactions all forms have been under the 
ban the law. Money lost gaming can recovered the loser. 
All wagers are unlawful. All obligations for money lost are void. 
transaction property, real personal, void under said third section, 
inures the use the heirs legal representatives the transferor. 
The law enacted upon the subject gaming could not make clearer 
that the policy our state condemnatory all gambling. The Ne- 
gotiable Instruments Law was enacted codify the common law 
the subject negotiable instruments, and was part plan adopt 
all states uniform act negotiable instruments. applies ne- 
gotiable instruments. check note other obligation given pay 
gambling debt not negotiable instrument. ineffectual 
bind the parties convey support right. void initio. 
has life; vitality. This well expressed the case the New 
York Court Appeals Sabine Paine, 223 401, 119 


instrument which statute, expressly through necessary im- 
plication, declares void, strictly speaking simulacrum only. 
without legal efficacy. cannot obligate party support right. 
Claflin Boorum, 122 385, 388, 360, 361, said: 
note void its inception for usury continues void forever, whatever 
its subsequent history may be. void the hands innocent 
holder for value was the hands those who made the usurious 
that which the statute has declared void cannot made valid pass- 
ing through the channels trade.’ 


Where one statute relied upon repeal another implication, 
the latter statute must clearly repugnant the former mani- 
festly intended cover the same subject-matter way revision. 
Hotel Registry Corporation Stafford, Law, 528, 145. 
Repeals implication are never favored. Id. court should en- 
deavor reasonable construction uphold both acts. applica- 
tion these rules leads hold that the Gaming and Negotiable In- 
struments Acts are not inconsistent, but irreconcilable; that the 
section the Gaming Act not repealed the Negotiable Instru- 
ments Law; and that obligation made void the Gaming be- 
tween the parties cannot made valid obligation the hands 
innocent holder for value. 

While this question implied repealer has not heretofore been 
raised this state, has been raised other states which have en- 
acted the Uniform Negotiable Instruments Law, and also have acts 
the subject gaming substantially similar the New Jersey Act. The 
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decisions have been with one exception, uniform holding that ne- 
gotiable instruments arising from gambling transactions cannot en- 
forced holder due course, and that such instruments are not 
within the provisions the Negotiable Instruments Law. The cases 
which have held are Plank Swift, 187 Iowa, 174 236, 
207; Lantzes, 115 Mise. Rep. 616, 189 137; 
Twentieth Street Bank Jacobs, Va. 525, 320, Ann. 
Cas. 1917D, 695. 

the case Levy Doerhoefer, supra, decided the Court 
Appeals Kentucky 1920, the court said: 


has been the policy this state suppress gaming, and the 
statutes making gaming contracts void are founded upon what the 
Legislature has for many years deemed sound public policy. 
ineonceivable that the General Assembly the passage the act 
1904 for the protection innocent holders negotiable instruments, 
intended did repeal section 1955, Kentucky Statutes 1903, which 
declares all gaming contracts void. our opinion the disappointment 
now and then innocent holder negotiable instrument would 
not hurtful and injurious the best interests the state the 
removal the ban from gaming contracts.’’ 


There are excerpts from other cases upon the comprehensive brief 
submitted the appellant’s counsel the same effect, but feel that 
further fortification the position take that the trial court erred 
failing direct verdict for the defendants unnecessary. 

The judgment accordingly reversed, with costs. 


BANK REQUIRED USE ORDINARY CARE 
SAFEGUARDING CUSTOMER’S BONDS 


Kubli First National Bank Pleasantville, Supreme Court Iowa, 
200 Rep. 434 


The plaintiff purchased through the defendant bank Liberty 
Bonds the par value $1,700, which left with the bank for 
safekeeping. The bank made charge for keeping the bonds. The 
bonds were taken from the bank’s possession burglars. The 
plaintiff sued the bank for the value the bonds. The bank de- 
fended the ground that kept the plaintiff’s bonds its vaults 
the same place which kept its own and its bonds, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 339. 
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exercised the same degree care safeguarding the plaintiff’s 
bonds exercised caring for its own property. The 
court instructed the jury that whether the bank was negligent 
the care the bonds might ‘‘be determined and measured the 
took its own property that its officers like kind 
and Upon appeal, judgment for the defendant was re- 
versed for the reason that the instruction was erroneous. was 
held that the care which the bank was required exercise was that 
care which business men prudence would exercise keeping 
property like value under similar circumstances, and that the 
fact that the bank cared for the plaintiff’s property the same 
manner that cared for its own property did not necessarily show 
that exercised the care that was law required exercise. 


Action law recover damages reason the alleged negligence 
the defendant bank use reasonable care while the possession 
certain United States bonds the value $1,700 belonging the 
plaintiff. Cause tried jury, resulting verdict for defendant. 
Plaintiff appeals. Reversed. 

Guy Miller, Des Moines, and Lyon, Knoxvillle, for ap- 
pellant. 


Johnson, Knoxville, and Devitt, Oskaloosa, for ap- 


pellee. 


GRAFF, J.—This action involves contract bailment. Plain- 


tiff alleged that the defendant bank bought certain Liberty Bonds for 


him, and upon demand failed deliver them, although said bank 


represented itself safe depository, and that the plaintiff, having 
paid for said bonds and being denied delivery, had been damaged 
thereby. 

The defendant answer admitted that the plaintiff purchased gov- 
ernment bonds the par value $1,700, and that, the time the plain- 
tiff made the last payment, the bonds were delivered the plaintiff, 
and that plaintiff requested that said bonds left the bank; that 
said bonds were kept the defendant its vaults the same place 
which the defendant and its officers kept their bonds, and that the 
same was exercised with reference caring for bonds 
was exercised caring for its own property that consideration 
any kind character was received the bank for its services keep- 
ing said bonds, and that plaintiff left said bonds with the bank knowing 
that the defendant made charge for its services, that the bonds were 
stolen and away the night January 13, 1920, burglars 
without any fault negligence the part defendant—and specifi- 


denies any negligence its part the care and keeping said. 


bonds. The facts are not dispute, and deem unnecessary 
make detailed recital the record, the same may found the 
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opinion this court the first appeal. See Kubli First National 
Bank, 193 Iowa, 833, 186 421. 

indisputably shown that the agreement between the appellant 
and the appellee constituted bailment. The primary question, there- 
fore, whether the bailee exercised due care legally required him 
under the circumstances. This jury question determined 
under proper instructions applicable the facts evidence. Upon the 
former appeal this case said: 


inquiry the case bailment involves consideration the 
nature and character the thing bailed, the measures ordinarily em- 
ployed for its protection and preservation, the care which the ordinary 
average person accustomed exercise caring for his own prop- 
erty like nature and value, the compensation absence com- 
pensation received received for the service, and all the other 
material facts from which the impartial trier facts may reach just 
and fair answer the inquiry whether the bailee has taken that care 
the thing intrusted him which may reasonably demanded 


The foregoing statement not subject legal criticism. Clearly 
the bank not insurer. Clearly the papers were left with the bank 
reason its special facilities keep and preserve them safely. 
not impossible, define specific rule its duty 
the premises; but not too exacting require that the bank under 
the circumstances exercise that care which business men prudence 
would exercise keeping property like value under similar 
stances. Sherwood Savings Bank, 131 Iowa, 528, 109 
not question good faith the part the bailee. Motive 
intent not essential ingredient. Nor the rule subject the 
interpretation that the care exercised measured the care 
which the bailee used respect his own property like kind under 
like said Goddard, Outline Bailments and 
Carriers, 49: 


has often been suggested that the bailee takes the same care 
the bailed goods his own free from liability. But one may take 
with his own that has right take with another’s property. 
The question not one the care exercised individual, 
class. Slight care not that which individual may bestow 
given case, but which men class are wont bestow such 


There dispute the evidence the instant case bearing 
the relation the bailor and the There entire agreement 
the facts creating the relationship between the parties. There 
agreement the manner the purchase the bonds, and that the 
bailor did not pay consideration nomine for the bailment. The 
question, then, whether the bank omitted that which business men 


THE BANKING LAW JOURNAL 


prudence under like would keeping property 
like value. The jury was told that, whether not the bailment was 
gratuitous, the issue was not determined alone the fact that there was 
direct charge for the services rendered, such services may paid 
for indirectly that is, that the party rendering the service might rective 
compensation indirectly some advantage its business. The rule 


special bank deposit gratuitous, for the ac- 
commodation the depositor, and without any undertaking him, ex- 
press implied, pay anything compensation reward for 
keeping the deposit, and case special deposits, even money 
packages for safekeeping, consideration can implied. The bank 
cannot use the deposit its business, and such profit credit from 
the holding the money arise will convert the bank into bailee 
for hire reward any kind. There must compensation some 
sort actually contemplated the contract and bargained away the 
bailor. The fact that the special depositor also general depositor 
the bank hardly sufficient, unless the retention the general deposit 
account was stipulated for. incidental earning fees for ex- 
change collection would not consideration, unless the depositor 
was obliged allow it. Such benefits are wholly contingent, and de- 
pendent the pleasure the depositor, cannot affect determine the 
character the bailment. The the bank accept special de- 
posits does not absolutely demonstrate general, still less universal, re- 
ceipt There reason why bank should not 
allowed customer, any number customers, this 
way, raising any equity estop from showing the fact such 


The instant record clear that the bank received direct benefit 
consideration. charge was made the bank against the appellant 
for this special deposit, and evidence was introduced prove that 
the bank received indirect benefit, either from this deposit from 
deposits this nature, the time the bailment was created. There 
being evidence either direct indirect benefits, diffieult 
discover upon what basis the inference could drawn that the bank was 
benefited. The bank received the deposit for the 
tion the depositor, and the absence other different proof 
creating conflict the deposit must considered what termed 
place any other class there must have been under- 
pensation reward for keeping and preserving the deposit. clear 
the bank could not use this deposit its business. clear that 
profit from the holding such deposit arose for the benefit 
the bank. clear that compensation any sort was actually 
contemplated the original contract. Under such circumstances 
consideration benefit cannot implied. bank privileged 


q 
q 
4 
q 
| 
q 
q 
al . 


THE BANKING LAW JOURNAL 


commodate customer, any number customers, and see 
reason submit the jury the question whether the instant bailment 
was gratuitous for hire. prejudice resulted the appellant 
this particular, and what said for the consideration trial court 
upen the retrial this cause. 

The defendant liable only for want ordinary care. Upon the 
facts which appear, mere failure return the bonds upon demand would 
not constitute conversion. The loss the bonds sufficient reason 
for not returning them, unless the loss the fault the de- 
fendant. this state, degrees negligence cases this character 
are recognized, and the division ‘‘slight, ordinary, and great 
with the corresponding degrees negligence, ‘‘slight, ordinary, and 
gross,’’ longer find application the definition bailments 
under the common law. See Morrison Altig, 157 Iowa, 265, 
138 510. The question liability determined the exercise 
that care that should exercised men prudence keeping 
property like value under like The case, therefore, 
must bottomed the principle that bailee, either for hire with- 
out compensation, liable for ordinary care measured the rule 
heretofore stated; but the enumeration the facts considered 
the jury proper for the court instruct that, determining 
whether ordinary care was exercised, the absence compensation re- 
ward for the services rendered the bailee item evidence 
taken into consideration measuring the care required exercised 
the defendant, together with all the other facts and 
the case. 

now for moment consider the vital objection and 
one the instructions given the trial court. The last 
paragraph instruction reads: 


was gratuitous bailee said bonds, then the question 
whether was negligent the care said bonds may determined 
and measured the care took its own property that its 
like kind and value.’’ 


This instruction legal effect was the standard yardstick 
measuring the negligence which the liability the defendant was 
predicated. The jury could have understood other way. The 
evidence disclosed that other property belonging the 
bank and also some its officers was kept the same receptacle 
the bonds appellant. This instruction not correct abstract 
proposition law. bailee under this rule might fail use what may 
termed ‘‘the slightest degree and still absolve itself from 
liability could Shown the jury that kept the property the 
bailor the manner which kept his own property, and this without 
regard the care which business men prudence would exercise 
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keeping such property under like similar There 
quite difference between that care exercised business men 
prudence keeping property, and the care which any one, whoever 
may be, might use keeping his own property. Nor the error 
this instruction cured correct instruction (No. which part 
reads: 


determining whether the defendant was negligent charged, 
was the exercise reasonable and ordinary proper for 
you take into consideration, far said matters are disclosed 
the evidence, the nature and character the property involved whether 
reasonably careful and prudent men, engaged like business, under 
like circumstances would ordinarily have done the matter the care 
and keeping said 


was competent for the jury consider, item evidence, 
the manner method adopted the defendant keeping its own bonds 
like kind value, the bonds the bank’s officials; but the degree 
care shown this particular was not necessarily the legal standard 
measure care required the defendant bailee appellant’s 
property. 

cannot approve the instruction given, and not for this 
court speculate which instruction was followed the jury. 
For the reason stated, the cause reversed. 


BONDS PAYABLE FRANCS HELD PAYABLE 
FRENCH CURRENCY ONLY 


Levy Cleveland, St. Ry. Co., New York Supreme Court, 
Appellate Division, 206 Supp. 261 


The defendant railroad company issued certain bonds providing 
for the payment interest semi-annually June and December. 
The bonds also provided that principal and interest were payable 
franes bank Paris, France, the option the holder 
certain designated banks Belgium and Switzerland. The holder 
200 the bonds presented the coupons due December 1922, 
one the designated Swiss banks, and demanded payment 
Swiss The bank refused pay Swiss franes, but offered 
pay the amount the coupons French franes less per cent. 
for the French income taxes. The plaintiff refused the 
offer, and sued the defendant for the full amount the coupons 
Swiss currency the American dollar rate exchange prevailing 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§159, 
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either the date the maturity the coupons the date 
the presentation the coupons for payment. 

was held that the word ‘‘franc’’ common speech accepted 
referring the French frane coin, rather than the frane coins 
employed other countries, such Belgium and Switzerland, and 
that the option the holder receive payment elsewhere than 
Paris related only the place payment, and did not indicate that 
the Switzerland France was the medium 
payment. judgment permitting the plaintiff recover the amount 
the coupons Swiss was reversed, and judgment was 
given for the plaintiff for sum was the equivalent the 
value the coupons French franes the time presentation, 
less per cent. for the French income tax. 


Action Leo Levy against the Cleveland, Cincinnati, Chicago 
St. Louis Railway Company. From judgment for plaintiff 
verdict directed the court after trial without jury stipulation 
(121 Mise. Rep. 681, 202 396), defendant appeals. Reversed, 
and judgment directed for plaintiff for different sum. 

Stetson, Jennings, Russell Davis, New York City (Nathan 
Miller, New York City, counsel, and William Cannon, New 
York City, the brief), for appellant. 

Guggenheimer, Strasser Meyer, New York City (Charles 
Meyer, New York City, counsel, and Jay Guggenheimer, 
New York City, the brief), for respondent. 


McAVOY, J.—The court Trial Term directed verdict favor 
plaintiff this action, which was brought recover the amount 
due certain coupons bonds issued the defendant company, 
which fell due December 1922. The plaintiff presented these 
coupons Swiss bank Lausanne, and demanded payment the 
amount money due upon the which was 2,000 
plaintiff having purchased 200 the bonds and the coupons bearing 
interest franes each. The plaintiff demanded payment the 
Switzerland, and the defendant company refused pay 
the amount coupons franes the currency Switzerland, but 
offered pay the plaintiff the amount the currency 
France, less per cent. for the French income taxes. This the plain- 
tiff refused accept. This suit demands the full amount coupons 
franes the currency Switzerland the American dollar rate 
exchange prevailing December 1922, the date maturity the 
coupons, lieu thereof, April 13, 1923, the date 
tion coupons for payment. jury was waived the trial the 
case, and the court stipulation permitted direct verdict though 
jury were present. 

The question is: What was the meaning the word 
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the bonds and coupons which contained promise pay the bearer 
the sum due upon the bonds coupons Paris, France, the office 
Morgan, Harjes Co., the option the bearer agencies 
Belgium two French banks, one Brussels and one Antwerp, 
and Switzerland bank Geneva and bank Lausanne? The 
nature the instrument itself, even excluding the circumstances at- 
tendant upon the making the bonds, portends obligation incurred 
pay the amount named French franes. The bonds are the 
French language, and while both Belgium and Switzerland the 
French language widely employed, yet the inference drawn 
from the nature the language used would more likely that the 
obligation was discharged the currency the country whose 
native language was employed. Likewise the word ‘‘frane,’’ de- 
nominating coin, common speech accepted referring the 
French frane rather than the frane coins employed other 
countries, such Belgium and Switzerland. 

The name was derived from the device printed French gold 
piece first coined 1575 bearing the words, ‘‘Francorum 
eral dictionaries define the ‘‘frane’’ French coin. the ordinary 
sense, the statement that obligation paid franes would 
commonly connote the payment the current coin France. The 
obligation itself, the nomination the bond pay franes 
Paris, France, and the agreement read without the 
options place, construed the sense which would accepted 
the ordinary mind, this place payment would indicate that 
the currency that would used the discharge the 
obligation. The option the holder receive payment elsewhere 
relates entirely the place payment, and does not mention the cur- 
rency the other countries the means payment. would seem, 
there were optional payments the other countries, 
that the language would have designated Swiss franes the means 
payment Switzerland, and Belgian the statement the 
places payment Belgium. There article the bond which 
provides for the payment principal and interest without deduction 
for taxes paid the United States, and without deduction for French 
duties taxes resulting from the laws the French Republic 
May 1910. This would seem indicate that French 
rency was intended the means payment. deductions for taxes 
Belgium Switzerland have been provided for respect the 
right payment the bonds and coupons those places. 

The payment interest 500 franes provided for the bonds 
semi-annually June and December must have intended computation 
interest basis fixed monetary unit currency throughout 
the period the bonds’ running. computation laid three mone- 
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tary units, which would subject fluctuations French exchange 
Switzerland and Belgium, would make impossible the provision for 
meeting maturities previous provision funds. The fluctuation 
interest would dependent upon the exchange value the cur- 
rency the place where the coupon was presented, compared with 
French franes. The interest figures French franes would vary, 
according present rates exchange, from less than per cent. 
interest the bonds Belgium per cent. interest thereon 
Switzerland. apparent that the option payment other places 
than the origin the loan, wit, Paris, was meet the con- 
venience holders coupons and bonds other lo- 
The fact that France was the place issue indicates that the 
eurrency that country was contemplated describing the nature 

Where the terms promise admit more senses than one, the 
promise performed that sense which the promiser ap- 
prehended the time the promisee received it. the had 
reason believe that the obligation the bond would understood 
the promisee agreement pay French franes, must in- 
terpreted. And the cases hold. White Hoyt, 505; Gil- 
let Bank America, 160 549, page 555, 292; 
United States Rubber Co. Silverstein, 229 168, 128 123; 
Stanton Erie Co., 131 App. Div. 879, 116 375. Upon all 
the evidence, well upon the face the instrument, there cannot 
the slightest doubt that the defendant understood, and that be- 
lieved that its obligee would understand, that the bond was French 
dealing with French currency. 

The precise point was unequivocally decided the Court Ap- 
peals Brussels 1921, the case Compagnie Generale pour 
L’Eclairage Chauffage par Gaz (General Gas Heating 
Illuminating Co.) Societe Magerman and others. agreement had 
been entered into whereby the obligor undertook pay the interest 
certain bonds issued Belgium, the option the bearer 
Switzerland France Belgium, ‘‘franes.’’ (No qualifying 
words were used.) The coupons were presented Switzerland, and 
payment demanded Swiss franes. This was refused, and suit was 
brought. Held, the option the bearer was only the place 
payment; had the obligor intended give the word any 
meaning other than that which usually connected with the place 
where the contract was made, would have stated that 
all the attendant showed intention contract with 
reference Belgian and that the undertaking the obligor 
would satisfied payment the currency the place where the 
contract was made, namely, Belgium. think this cause precise 
analogue the one under review, and that the reasoning unanswerable. 
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Our view that the fact that the term per accidens 
common use the three countries mentioned not differentiate the 
from one which diverse nomenclature employed for the 
coinage. Surely, dollars were mentioned, payable New York, 
holder’s option cities another sovereignty, one would expect 
payment the coin that realm. Identity name coin cannot 
alter the meaning and intent commonly applied. The result must 
the same with diverse 

Judgment, therefore, should reversed, with costs the appellant, 
and judgment directed for the plaintiff for such sum the equiv- 
alent the value the coupons French franes the time pres- 
entation, less per cent. French income tax, with costs the plaintiff. 

Settle order notice. 


PRESENTMENT CERTIFICATE DEPOSIT 
INSOLVENT BANK NOT NECESSARY 
BIND INDORSER 


Engle Shepherd, Supreme Court Oklahoma, 229 Pac. Rep. 208 


The Commercial Bank Reno issued the defendant 
certificate deposit payable March 1922. The defendant in- 
dorsed the certificate before maturity the state bank commissioner, 
and the latter indorsed and delivered the plaintiff before ma- 
turity. February 28, 1921, the bank failed. The certificate was 
presented for payment March 1922, and was dishonored. The 
certificate was protested, and the indorsers were ‘given notice 
protest. 

the time the certificate was presented for payment, the bank 
commissioner had disappeared. The plaintiff, therefore, informed 
the defendant March 4th that expected the defendant in- 
dorser pay the certificate, and later brought this action recover 
the amount the certificate. According the plaintiff’s testimony, 
the defendant agreed pay 15th. The defendant 
denied this, and contended that since the presentation the certifi- 
was made March instead March 2d, the day was due, 
was too late bind the indorsers. was held that presentment 
was not necessary bind the defendant indorser since the bank 
was insolvent and the hands liquidating agent, and the de- 
fendant had knowledge that fact. was further held that even 
presentment had been possible, the defendant actually agreed 
pay the indebtedness the 15th, that agreement would operate 
waiver presentment and notice. judgment for the plain- 
tiff was affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 188. 
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Commissioners’ Opinion, Division No. 

Action Shepherd against Frank Engle. From judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Morrison, Reno, for plaintiff error. 

Trevathan, Reno, for defendant error. 


THREADGILL, C.—Defendant error obtained judgment the 
district court Canadian county against plaintiff error 
the certificate September 1921, and made payable March 1922. 
Plaintiff error was defendant, and defendant error was plaintiff, 
the trial court, and for convenience they will designated here. 
Defendant owned and conducted business Reno, under the name 
Wright Farm Loan Company, and before maturity, indorsed 
the certificate deposit and delivered one Fred Dennis, who 
was state bank commissioner that time, and said Fred Dennis, 
before maturtiy, indorsed and delivered plaintiff, and according 
the record these indorsements and transfers were the regular 
course business. what interest Fred Dennis had the 
transaction does not appear from the record, and was that 
plaintiff was the owner and holder the certificate deposit, due 
course, and for value. February 28, 1921, the Commercial Bank 
Reno failed, and was closed for business that Plaintiff sent 
the certificate deposit for collection, turning same over the 
Farmers’ State Bank Afton, Okl., March 1922, shown its 
indorsement, and from there passed into the hands the First Na- 
tional Bank Oklahoma City March 1922, shown its in- 
dorsement, and from thence into the hands Citizens’ National Bank 
Reno, and was presented for payment March 1922, and was 
dishonored, shown the certificate notary, protesting the same, 
and thereafter the indorsers were notified the notary. 

the time the certificate deposit was presented for payment the 
bank was closed and the hands the state’s liquidating agent, and 
Fred Dennis was gone long vacation; the time when and place 
where being unknown the general public. March 1922, plaintiff 
visited defendant his office Reno, and informed him that the 
certificate deposit had been dishonored, and that expected him 
indorser pay it. Plaintiff says defendant agreed pay March 
thereafter, and defendant says did not agree pay it, but only 
agreed consider it. Defendant refused pay when the 15th came, 
and several letters passed between the parties, which defendant in- 
timated crookedness, dark and unlawful, which should not dragged 
into court, but refused honor his indorsement, and May 1922, 
plaintiff brought this action, and the issues were tried the court and 
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resulted judgment for plaintiff, and defendant appealed petition 
error and case-made stating four assignments error follows: 

The verdict decision not sustained sufficient evidence 
and contrary law. (2) Error law the trial and ex- 
cepted the defendant. (3) Error court overruling the de- 
murrer the evidence the plaintiff. (4) Error the court over- 
ruling motion the defendant for judgment after the close all the 
evidence,’’ 


—and urges them under one general proposition, that the evidence was 
not sufficient sustain the judgment. 

The evidence shows that the certificate deposit was presented 
the bank for payment, March 1922, one day after was due, and the 
bank was closed insolvent state bank, since February 28, 1922, 
and was the hands the state’s agents for winding its affairs, and 
the bank was out commission transact business and meet its obliga- 
tions, and the check was protested, and the indorsers notified de- 
positing notices protest the mail the same day the certificate 
deposit was protested, and defendant contends that the presentation 
being March instead March 2d, the day was due, was too 
late bind the indorsers, citing section 7741, Compiled Statutes; also, 
7759, 7772 and 7773, Compiled Statutes 1921, and Verser 
al. Sterling Oil Refining Co., Okl. 114, 213 863, and other 
cases construing the statutes and upholding this contention. 

the record showed that the Commercial Bank was going con- 
cern, the time the certificate deposit fell due, and the persentation 
was made the record discloses was, this case, and there were 
other facts binding upon the defendant, and pro- 
vision the statute applicable such would have sustain 
the defendant’s contention; but the facts are otherwise. 

The record discloses that the bank was closed and had ceased 
funetion bank and was the hands the state’s agent for wind- 
ing its affairs, and claims against the bank for could 
not legally made, and defendant knew these facts and, such being 
the case, not think presentment was necessary bind the defendant 
indorser. Section 7752, Compiled Statutes 1921, provides 
follows: 

for payment dispensed with: First, where, after 


the exercise reasonable diligence, presentment required this 
chapter cannot made.’’ 


But presentment had been practical and possible the testimony 
plaintiff, that defendant March agreed pay the indebtedness 
the 15th, believed the court, would waiver presentment 
and notice, under section 7779, which provides follows: 
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dishonor may waived, either before the time giving 
notice has arrived, after the omission give due notice, and the 
waiver may expressed 


And section 7781 provides: 


waiver protest, whether the case foreign bill ex- 
other negotiable instrument, deemed waiver not 
only formal protest, but also presentment and notice dis- 


Defendant further contends that the court erred permitting the 
plaintiff testify conversations had between him and defendant, 
and permitting letters written plaintiff defendant and the an- 
swers introduced, but defendant does not give any 
reason why this testimony and these letters should not have been ad- 
mitted, cite any authority for the alleged error. have examined 
the testimony the conversations and read the letters, and think 
they were competent for the purpose showing waiver presentment 
and notice the part defendant, and the letters corroborative 
plaintiff’s testimony that defendant agreed pay the claim. 

The transactions disclosed this record are rather unusual the 
history legitimate banking, loan companys, and bank officials and 
state bank agents. will observed that the certificate deposit was 
issued the person the farm loan business; was payable six 
months, and bore interest was indorsed the farm loan man and 
delivered the state bank commissioner, and indorsed and de- 
livered man the banking business the northeastern part 
the state; then the poor bank failed; the bank commissioner 
the holder the certificate the deposit demands payment, and the 
burden falls upon the loan man, who tries liability, the 
grounds that there was somewhere, and did not have 
proper notice; but the trial the case the parties not 
each other, neither condemn them. 

think the judgment the court should affirmed. 


BANK’S LIABILITY FOR ACTS OFFICER 


Blumenthal Commercial Bank St. Augustine, United States 
District Court (Fla.) Fed. Rep. (2d) 


The declaration this action against the Commercial Bank 
St. Augustine and Baya, officer the bank, alleged that 
property the plaintiff was feloniously stolen, and that Baya, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 883. 
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his capacity and vice-president the bank, and while 
acting such and within the scope his employment, aided and 
abetted the persons committing the felony. The defendants demurred 
the declaration. The declaration was held state cause 
action against both defendants, and the demurrers were overruled. 
The court held that Baya committed the acts complained of, and 
was acting for the bank when did so, the bank was responsible, 
while, was acting for himself outside the scope his em- 
ployment, and not official the bank, the bank was not re- 
sponsible. 


Law. Action Mareus Blumenthal against the Commercial 
Bank St. Augustine and Baya. demurrers declaration. 
Overruled. 

George Powell, Jacksonville, Fla., for plaintiff. 

Perry and Noble Calhoun, all St. Augustine, 
Fla., for defendants. 


CALL, J.—This cause comes for hearing upon demurrers filed 
the defendants severally. The declaration, after alleging the organiza- 
tion, ete., the bank, alleges that its co-defendant Baya was cashier and 
vice-president the bank. 

The first count alleges that certain persons feloniously stole certain 
property from the plaintiff, and that Baya, his capacity cashier 
and vice-president the bank, and while acting such and within the 
scope his employment, with felonious intent, aided and abetted said 
parties commit the felony. further alleges that the said Baya was 
dishonest person, which fact was known the officers and directors 
the bank, and with said knowledge was retained said position. The 
second count alleges virtually the same facts the first regard the 
felony, and then alleges that certain persons formed conspiracy ac- 
complish the and that said Baya his cashier and 
vice-president the bank, and while acting such and within the scope 
his employment, joined said conspiracy and aided and abetted the 
consummation The allegations the character Baya 
and knowledge same the officials the bank are repeated. 

Demurrers each the defendants were severally interposed. 
seems clear that the demurrer Baya not well taken. the 
facts set forth either count the declaration are true, unquestionably 
responsible. 

The main question, understand it, the demurrer the bank, 
is: the bank responsible for the acts its agent, alleged the 
counts the declaration? The declaration alleges that the acts the 
cashier and vice-president were done such and while acting 
such the scope his employment. This the criterion 
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was acting for the bank, the bank responsible was not, but acting 
for himself outside the scope his employment, and not 
official the bank, the bank not responsible. 

National Bank Graham, 100 702, Ed. 750, the court 
says: ‘‘An action may maintained against corporation for its 
malicious negligent torts, however foreign they may the object 
its creation beyond its granted powers.’’ And Stewart Wright, 
147 Fed. 327, 505, Judge Hook says: While corporation 
has brain contrive, tongue deceive, and hands with which 
strike, employs its service the brains and tongues and hands 
others, and can only operate through natural persons, there is, 
there logically should be, correlative responsibility for the acts those 
persons the course the corporate business and their employment, 
and for any malicious and evil intent with which such acts are 
question proof. The pleading sufficient. 

Nor think there objection joining the officer and the bank 
the same suit. 

The demurrers will overruled. 


BANK HOLDING FOR COLLECTION DRAFT 
WITH BILL LADING ATTACHED RE- 
QUIRED HOLD BILL UNTIL PAY- 
MENT DRAFT 


Citizens’ Bank Trust Co. Everbest Shingle Co., Supreme Court 
Washington, 229 Pac. Rep. 743 


The defendant company delivered the plaintiff bank draft 
attached shipper’s order bill lading, indorsed blank. The 
bank detached the bill lading and sent the drawee the 
draft. The drawee sent check the bank payment the draft, 
but the check was dishonored. The bank the defendant 
recover the amount which had advanced the draft. was held 
that the plaintiff was not entitled recover, for the reason that 
had failed its duty hold the bill lading until the draft was 
paid, security for the payment the draft. 


Action the Citizens’ Bank Trust Company, corporation, 
against the Everbest Shingle Company, corporation. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Bell, Everett, for appellant. 

Stiger Kaune, Everett, for respondent. 


NOTE—For similar decisions see Banking Law Journal (Third 
Edition, 1924) 


THE BANKING LAW JOURNAL 


PEMBERTON, J.—This action appellant recover the 
amount $800 upon shipper’s note respondent. The court entered 
findings and judgment favor respondent, from which judgment 
this appeal taken. 

July 29, 1920, respondent upon the order one Grover Payne 
Marion, La., delivered car No. 28625 loaded with shingles the 
Northern Pacific Railway Company and took from the railway company 
what known negotiable shipper’s order bill lading showing 
that the car was billed the order respondent, the shipper, Marion, 
La., and had the notation thereon, ‘‘Notify Grover Payne.’’ The 
order bill lading was printed yellow paper, and the straight bill 
lading was white paper. These shingles were sold Payne 
car, Marion, La. Mr. Payne was pay the freight and receive 
upon the purchase price for the amount paid. August 1920, 
respondent delivered this order bill lading indorsed blank to- 
gether with invoice the shingles and draft Payne the sum 
$900 payable the bank. This $900 was the estimated net amount 
the shipment, the gross amount being $1,386.60. The invoice was dated 
July 29, 1920, and was assigned writing respondent appellant, 
and there was statement thereon follows: 


before days from date shipment. Paid freight 
bill taken payment after deducting taxes.’’ 


The appellant detached the $900 draft from the invoice and sent one 
copy the invoice and the bill lading directly Payne. Thereafter 
Payne sent check drawn his home bank for the amount $1,056.45 
appellant for the invoice price less the receipted freight bill. Ap- 
pellant the shingle company’s account with $132.25, being the 
amount over and above $900 paid the bank respondent the time 
receiving the bill lading. The check sent Payne was dishonored 
and never has been paid, and appellant seeks recover the amount ad- 
respondent upon the shipment together with the interest. 

the contention appellant that was the duty respondent 
tell appellant that did not know the standing Payne and desired 
protect itself holding the bill of.lading until payment was made, 
stating the assigned account that was payable upon the ar- 
rival the shipment, relying upon the following authority 


time drafts were left with bank for collection, with bills 
lading attached, the burden the drawer show that the bank 
was instructed hold the bills lading until the draft should paid.’’ 
Second Nat. Bank Cummings, Tenn. 609, 115, Am. St. 
Rep. 618; Nat. Bank Commerce Merchants’ National Bank, 
92, Ed. 210; Commercial Bank ete., Ry. Co., 160 
Ill. 401, 756; Moore Louisiana National Bank, La. Ann. 
99, So. 407, Am. St. Rep. 332. 
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The general rule seems the reverse: 


bank which receives sight draft for collection should not 
surrender accompanying bill lading until the draft has been paid, 
and bill lading made deliverable the consignor his order, and 
accompanying time draft, must retained collecting bank, after 

lading that drafts drawn time must sur- 
rendered after their acceptance, and retained with bills drawn sight, 
until they are paid. But bill lading accompanying time draft 
the order the consignor, and indorsed him the 
the bank which transmitted for collection, the bill must 
held the collecting bank until payment the draft.’’ Bolles, Modern 
Law Banking, vol. 543. 

follows that Co. remained the owners the wheat, 
notwithstanding their transmission the invoices Smith Co. 
owners, then, they had right transfer the plaintiff security 
for the acceptance and payment their drafts drawn against it. This 
they did taking bills lading deliverable the cashier the plain- 
tiff, and handing them over with the drafts when the latter were dis- 
counted. These bills lading unexplained are almost conclusive proof 
intention reserve the shipper the jus disponendi, and prevent 
the property the wheat from passing the drawees the drafts.’’ 
Dows Nat. Exe. Bank Milwaukee, 618, Ed. 214. 


Where time draft attached shipper’s order bill lading left 
with bank for collection, the bank must hold the bill lading until 
the draft paid security for the payment the draft cash 
transaction. this case appellant detached the bill lading from the 
draft and sent the bill lading Payne without attempting secure 
payment the draft. 

The judgment the trial court affirmed. 


MAKERS LIABLE NOTES ALLEGED 
HAVE BEEN GIVEN DECEIVE BANK 
COMMISSIONER 


Moncrief Bank Lake, Supreme Court Arkansas, 263 
Rep. 393 


This action was brought cancel two notes and real estate 
mortgage securing them, which were executed the Bank Lake. 
The plaintiffs alleged that they were induced sign the notes with 
Charles Long, and execute the mortgage, representations 
the bank’s attorney, its president, and Long that the execution 
the notes and mortgage would create liability against them, and 
that the notes and mortgages would returned them after they 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §48. 
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had been used satisfy the inspection the bank’s assets the 
bank commissioner, and that the notes would paid Long out 
the earnings the Mary Lee Lumber Company. The plaintiffs 
testified that the notes and mortgage were executed while negotia- 
tions were pending for the sale their stock the lumber company 
Long. The notes were given for indebtedness the company 
the bank. Long and the bank’s attorney, and president, 
testified that there was agreement release the plaintiffs from 
liability and return the notes and mortgage after using them 
deceive the bank examiner. The bank’s cashier and president also 
testified that they knew nothing agreement Long buy the 
plaintiff’s interest the lumber company. was held that the evi- 
dence was such establish that agreement was made the 
officials the bank and treat the notes and mortgage 
fictitious paper with which deceive the bank commissioner, and that 
there was agreement release the plaintiffs from liability. 
was, therefore, held that the bonds and mortgage represented valid, 
subsisting indebtedness. 


Suit Dr. and others against the Bank Lake and 

others. Judgment fer defendants, and plaintiffs appeal. 
Mehaffy, Donham Mehaffy, Little Rock, for appellants. 
Frauenthal Johnson, Little Rock, for appellees. 


HUMPHREYS, J.—This suit was brought the chancery court 
Pulaski county appellants against appellees cancel two notes, one 
for $2,609.17 and the other for $500, and mortgage certain real 
estate securing same, which were executed them the Bank Lake 
the 28th day April, 1922. was alleged that appellants were in- 
duced sign the notes with Charles Long and execute the mortgage 
upon the representation the bank’s attorney, Huff, its president, 
Floyd Loper, and Charles Long that the signing and execution them 
should create liability against them and that they would returned 
them after being used satisfy the inspection the bank assets 
the bank commissioner, and after being paid Charles Long out 
the earnings the Mary Lee Lumber Company, after acquiring the 
control and management that corporation. 

Separate answers were filed the Bank Lake and Charles 
Long denying the material allegations the bill, and was 
filed the Bank Lake praying for recovery upon the notes and for 
foreclosure the mortgage executed appellants and the collateral 
securities assigned appellants and Long. The trial 
heard the testimony introduced the respective parties responsive 
the issues joined, and found that the notes, mortgage, and collaterals 
represented valid, subsisting indebtedness, and that the and 
delivery them said bank were not induced through misrepresenta- 
tions. 
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revealed the record that the Mary Lee Lumber Company was 
organized the latter part 1919 Perry county, Ark., the incorpora- 
Dismuke, and Dismuke. Dr. owned per cent. 
the Mrs. Moncrief, share the face value $25; and Charles 
Long, shares the face value $1,000. Dr. Moncrief was the 
president and directed the affairs the corporation. The corporation 
purchased large tract timber Newton county, Miss., and obtained 
permit business that state. the course the operation 
the mill that county the years 1920 and 1921, incurred in- 
debtedness the Bank Lake, banking corporation located Lake, 
Miss., the amount $5,000. This indebtedness was reduced pay- 
ments $2,609.17 and was extended from time time. order 
obtain the extension, Dr. Moncrief, Mrs. and Charles Long 
signed the notes individually security for the company. Dr. 
advanced large sums the company, and Charles Long paid ad- 
ditional $1,000 into it. Early the year 1922 Charles Long made 
visit the mill for the purpose investigating the affairs and financial 
the lumber company with view buying out the interest 
Dr. 

Dr. and Mrs. Moncrief testified that after view the timber and 
investigation the condition the company, Long purchased Dr. 
Moncrief’s stock and claims against the company for $10,000, assuming 
and agreeing pay the outstanding indebtedness against it, and that 
Huff was employed and directed prepare written contract for 
them sign keeping with the oral agreement. 

Charles Long and Huff testified that the agreement was only 
tentative and never consummated. 

The record further reflects that while the negotiations between Dr. 
and Mr. Long were pending, the Bank Lake was insisting 
upon additional security for the notes held it, and that April 22, 
1922, the and Long gave new note lieu the 
old notes for $2,609.17 and note for $500 for fee the company owed 
Huff, and that the Moncriefs transferred certain collateral and 
executed the mortgage question secure the notes, and that 
Charles Long also transferred certain school and road warrants 
additional 

The testified that they signed the notes and executed the 
mortgage question with the understanding that the bank should look 
Charles Long solely for the payment same out the earnings 
the lumber company after should come into the possession and assume 
the management thereof, and after the notes, mortgage and collaterals 
had been used satisfy the inspection the assets the bank the 
bank commissioner. They also testified that the time the notes and 


THE BANKING LAW JOURNAL 


mortgage were executed was understood between Loper, Huff, Long 
and Dr. that the lumber company should take the route 
bankruptey, and that, the assets should bought Loper and 
turned over Long. Mrs. Moncrief testified that she would not sign 
the notes and execute the mortgage until Mr. Long entered into the 
following written obligation: 


Miss., 4—28—1922. 
Charles Long, hereby certify that will place portion 
first moneys and moneys thereafter received when the operations 
the Mary Lee Lumber Company under management the notes 
Bank Lake and due November Ist, 1922, the sum $3,109.17. 
Long. 
and sworn before this the 28th day April, 1922. 
Williams, Justice the Peace.’’ 


MeMullin, cashier the bank, Loper, Huff and Long all testified 
that there was agreement any kind release the Moncriefs and 
return the notes, mortgage and collaterals after using them satisfy 
inspection the bank’s assets the bank commissioner. 
and Loper also testified that they knew nothing agreement Long 
buy out Monerief and assume the indebtedness the lumber company. 
Long testified that the written statement gave Mrs. Moncrief related 
the tentative agreement made with Dr. buy his in- 
terest, but that the agreement was never consummated, and that never 
took possession and control the lumber company. 

The record reflects that May 12, 1922, the assets the lumber 
company passed into the possession trustee bankruptey proceed- 
ing which Dr. filed schedule the assets and liabilities 
the company showing that the liabilities greatly exceeded the assets. 
Loper, Long and others organized new corporation and bought part 
the machinery belonging the lumber company from the trustee 
bankruptey and the other physical properties and timber belonging 
said from third parties who had bought same from the trustee 

have only attempted summarize the substance the testimony 
the several witnesses who testified material matter, but have care- 
fully read detail with view ascertaining whether the finding and 
decree the trial court was supported the weight the evidence. 
think established preponderance the evidence that 
agreement was made the officials the bank accept and treat the 
notes, mortgage and collaterals fictitious paper with which deceive 
the bank commissioner, and that there was agreement their part 
release appellants from liability thereon. 

error appearing, the decree affirmed. 
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CERTIFICATE DEPOSIT ISSUED EX- 
CHANGE FOR NOTES PAYABLE OUT 
BANK GUARANTY FUND 


State rel. Davis, Atty. Gen. American State Bank, Lincoln, 
Supreme Court Nebraska, 199 Rep. 


Where bank good faith receives negotiable paper from 
tomer, and instead paying the money over the counter when the 
notes are negotiated, issues certificate deposit payable future 
date, fraud collusion shown, the legal effect the same 
the money itself had actually been deposited, and the deposit evi- 
denced the certificate within the protection the bank guaranty 
fund. 


Action the State, the relation Clarence Davis, Attorney 
General, against the American State Bank, Lincoln, and others, which 
the Bankers’ Automobile Insurance Company filed claim. From the 
judgment rendered, the claimant appeals. Reversed and remanded. 
Sterling Mutz, Lincoln, for appellant. 
Claude Wilson, Albert Johnston, and Sidles, all 
Lincoln, for appellees. 


LETTON, J.—The American State Bank Lincoln now insolvent 
deposit for the sum $13,000 issued the bank and payable the 
Bankers’ Automobile Insurance Company Lincoln, was filed with the 
receiver for allowance. refused allow pay the same. the 
meantime the insurance company became insolvent and was taken 
charge the department trade and commerce this state, under 
special agent Whitney. hearing was had the district court, where 
the receiver filed objections the allowance the claim. The court 
found that the certificate was just and proper claim against the bank, 
but ‘‘is not valid claim paid out the state guaranty fund, since 
does not represent any actual deposit money its equivalent.’’ 
The insurance company has appealed. 

There practically conflict the testimony. The certificate 
deposit upon which the claim based was issued the bank delivered 
George Woods, the Lincoln State Bank, Lincoln, 
June 18, 1921. was given part payment upon the amount due upon 
two certificates deposit, maturing that date, which had been issued 
the insurance company April 18, 1921. The Lincoln State Bank 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 330. 
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held these certificates collateral security loan the insurance 
company. When the bank accepted these certificates collateral they 
were assured Mr. Whitney, the agent the department trade and 
commerce, charge the insurance company, and Mr. Hart, the 
head that department, and who was also the head the banking de- 
partment the state, that there was defense against them and they 
would paid maturity. When they were then presented for pay- 
ment, the cashier and managing officer the bank and Mr. Hart re- 
quested Woods accept part payment money and take renewal 
certificate for part the amount due the certificates. There being 
dispute question the validity the obligations, Woods ac- 
cepted the present certificate renewal one and was paid the bal- 
ance the amount due, including interest. The certificate was placed 
with the other collateral the Lincoln State Bank. The insurance com- 
pany afterwards paid its note, and the certificate was delivered that 
company. 

was stipulated that suits have been brought the bank and 
the receiver upon some the notes taken the bank exchange for 
the original certificates deposit, and that the makers are defending 
upon the ground that these notes were obtained fraud and that the 
bank not holder due course. 

Maixner, who was then the president the insurance 
testified that conducted the transaction with Mr. Dwiggins, the presi- 
dent the bank, whereby the original certificates were issued; that 
that time was the owner the promissory notes for which the cer- 
deposit were issued, and the insurance company had in- 
terest them. The real facts seem that Maixner had made 
contract with the insurance company the time its organization 
whereby was float the stock the corporation and receive the 
per cent. promotion fee allowed the insurance department the 
state; that the agreement was that should underwrite $250,000 
the common and preferred stock the insurance company and was 
place the treasury the company $100,000 securities. 
with this contract Maixner, who was had been president the State 
Bank Ceresco, had apparently procured issued himself with- 
out consideration certificate deposit that bank for $25,000. This 
had delivered with other securities the insurance company, and 
was order take this spurious certificate that negotiated the 
notes and took exchange the original certificates deposit. pro- 
these issued the name the insurance company and 
delivered them take the Ceresco bank certificate. testified 
that officer the insurance company had repeatedly taken notes 
belonging the insurance company the bank and received ex- 
change therefor certificates deposit payable the insurance company, 
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the maturity which was invariably fixed later time than the 
maturity the notes, and that the understanding was that the notes 
were not paid maturity they would either paid other notes 
substituted therefor, and that this was understanding the notes 
indorsed and delivered him the time the original certificates were 
issued. Both Maixner and Dwiggins testified that there was agree- 
ment that the certificates deposit should not cashed until the 
notes had been paid. The evidence that all notes negotiated the 
prior transactions this nature had been paid the bank. Dwiggins 
testified that the certificates were issued the regular course business, 
but the maturity was made far enough advance that would 
sure the notes would collected. 

Maixner was not stockholder officer the American State 
Bank. The insurance company has received cash its equivalent for 
all the stock issued Maixner under the underwriting contract, ex- 
for this $13,000. 

One the principal contentions the state this case that, 
since money was actually deposited the time the issuance the 
original certificates, deposit was made for which the guaranty fund 
liable; that only liable depositors, and that the insurance com- 
pany not depositor. the case State Banking House 
Castetter, 110 Neb. 194 784, decided since the briefs this 
ease were filed, said: 


think the presence the actual money not prerequisite 
deposit. discount note bank and the proceeds thereof are 
placed credit, actual money passes, but could not claimed 
that such proceeds were not 


The opinion states the reasons for the rule and supported the 
following cases: Fourth Nat. Bank Bank Commissioner, 110 Kan. 
380, 204 Pac. 715; Ellis State, 138 Wis. 513, 119 1110, 
(N. 444, Am. St. Rep. 1022; Hopkins, 287 
142, Am. St. Rep. pertinent fact that the bank could 
and would have paid the entire amount due the time the original 
certificates were presented for payment but for the fact that the head 
the banking department requested, order accommodate the debtor 
bank, that the $13,000 certificate renewed and the time extended for 
its payment. There proof that the notes for which the original 
certificates were given could not that time have been sold, ne- 
gotiated some other bank. The fact that, after the general financial 
situation had become acute, payment them, some them, was 
resisted might tend prove that Dwiggins did not exercise 
good judgment taking them, but since like transactions had often 
-been had before without loss the bank the natural tendency would 


THE BANKING LAW JOURNAL 


accommodate the customer. The most careful bankers sometimes err 
extending discounting notes. The transaction must con- 
sidered appeared the parties that time, and not subsequent 
events may have changed the situation. That which would good judg- 
ment under normal may prove unwise the 
light extraordinary unusual subsequent events, such periods 
unlooked for financial depression. sum up, where bank good 
faith receives negotiable paper from customer and, place paying 
the money over the counter the time the notes are negotiated, issues 
collusion being shown, the legal effect the same the money itself 
had actually been placed upon deposit, and, respects the bank guar- 
anty fund, the deposit evidenced the certificate issued stands upon 
the same footing any other deposit. 

The judgment the district court reversed and the cause re- 
Reversed. 


RELEASE ACCOMMODATION MAKERS 


People’s Bank Chamois Smith, Kansas City, Mo., Court Appeals, 
263 Rep. 475 


Accommodation makers note are released from liability 

thereon agreement founded upon valuable consideration 

entered into between the holder the note and the principal debtor 

whereby extension time given the latter. 
‘ 


Action the People’s Bank Chamois against Ora Smith and 

others. From adverse judgment, plaintiff appeals. Affirmed. 
James Booth, John Peters, Zevely and Vosholl 

Monroe, all Linn, for appellant. 

Davidson and George Gove, both Linn, for respondents. 


ARNOLD, J.—This action recover balance due note 
given defendants plaintiff. Plaintiff corporation organized 
and existing under the laws the state Missouri and doing bank- 

ing business Chamois Osage county. January 16, 1919, de- 
fendant Ora Smith borrowed from plaintiff the sum $6,400 used 
the purchase land, and gave his note for said amount, payable one 
year after date the rate per cent. interest per annum. The 
other defendants signed the note, presumably its face, though. the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 50. 
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note afterwards was destroyed fire, and not set out the plead- 

ings. addition the personal security all the defendants except 

Ora Smith, there was given Ora Smith and his wife deed trust 
205 acres land Osage county, for the purchase which the 
money was borrowed. Defendant John Smith, father Ora Smith, 
died after this suit was brought, and the cause action was revived 
against his estate, his administratrix entering her appearance and be- 
party hereto. 

The petition alleges the execution the note, and lists credits thereon 
the total sum $5,708.50, the last item credited shown the 
testimony being the sum $4,934.50, being the proceeds the sale 
the land under said deed trust. The answer admits the execution 
the note, and alleges that defendants, other than Ora Smith, had been 
discharged from liability thereon the act plaintiff extending, 
for valuable consideration, the time payment said note for 
additional period one year, and had also changed the rate interest 
thereon from per cent. per cent. per annum without the knowledge 
consent said defendants. There was also incorporated the answer 
general denial. 

agreement the cause was tried the court without the aid 
jury. The judgment was favor plaintiff and against Ora Smith 
and Josephine Smith, his wife, and Eliza Smith, administratrix the 
estate John Smith, deceased, for the sum $2,303.50, and favor 
Gidinghagen, Flemons, Rhoads ,and August Frederick. Plain- 
tiff’s motion for new trial being unsuccessful, appeal 
fected this court. 

There was evidence showing that long after the maturity said 
note plaintiff entered into agreement with said Ora Smith, without 
the knowledge and consent the other defendants except John 
Smith, whereby, for the payment additional per cent. interest, 

time payment said note was extended for additional period 
one year. The said valuable consideration was note for $128 given 
Ora Smith and signed also his father, John Smith, which said 
note afterwards was paid. 

There substantial difference between the parties the facts 
the case; the dispute lies the application the law the facts 
evidence. charged appellant that the court erred refusing 
sustain its demurrer the evidence defendants. This charge the 
basis this appeal, and involves the question whether, under the 
facts, the defendants other than Ora Smith and his wife and the estate 
John Smith were properly held not liable the note. 
urged that, the other defendants being primarily liable the note, the 
extension time did not operate discharge their liability. 

This position find untenable. The act plaintiff ex- 
tending the time for payment, for valuable consideration, must held 
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have created new which such defendants were not parties. 
The Supreme Court has ruled against plaintiff this point. Fisher 
Stevens, 143 Mo. 181, 769, was held, effect, that agree- 
ment extend the time payment day certain, made after note 
became due, supported valuable consideration, though verbal, and 
otherwise valid, may interposed bar action the note 
mortgage given secure the payment thereof. Johnson Franklin 
Bank, 173 Mo. 171, 191, the court, speaking through Marshall, 
J., said: 

general rule that ‘when time given the debtor 
valid agreement, which ties the hands the though 
for single day, the surety discharged’ Bank Leavitt, 
Mo. cit. 565; Stillwell Aaron, Mo. loc. cit 542, and cases 
cited; White Smith, 174 Mo. 186, and cases cited. 


not seriously disputed that defendants other than Ora Smith 
and wife and John Smith were, fact, makers and 
therefore sureties, and, under the allegations the answer, they had 
right prove this Being such makers, they are entitled sub- 
rogation regards the deed trust. Under the above decisions and 
the facts evidence these defendants, therefore, are discharged from 
liability said note. 

urged plaintiff that the Negotiable Instruments Act 


trolling, and under defendants are liable. This view not harmony 
with the holding the Supreme Court Long Mason, 273 Mo. 266, 
cit. 278 (200 1062, 1065), where the facts were similar the 
ease bar. opinion Williams, J., which Judges 
Graves, Walker and Blair concur, said: 


the opinion that respondents’ liability the note con- 
trolled law other than that contained the Negotiable Instruments 
Act. Appellant, the payee, should not considered holder due 
course’ within the meaning the Negotiable Instruments Act. Section 
10022, 1909; par. 238, 1032; Vander Ploeg Van 
Zuuk, 135 Iowa, 350; Long Shafer (this case the Springfield Court 
Appeals) 185 Mo. App. 641, loe. cit. 648. 

then the appellant, the payee, holder other than due 
course, the note ‘subject the same defenses were non- 
negotiable.’ Section 10028, 1909. 

the foregoing follows that the rights the parties under 
the present situation are manner changed the provisions the 
Negotiable Instruments Act and that the respondents, under the au- 
thorities cited paragraph the majority opinion, are released from 
further liability the 


This ruling upheld and length Baade Cramer, 
278 Mo. 516, 213 121. Further this point un- 
necessary, since the authorities cited are decisive the only question 
raised this appeal. There reversible error record, the judg- 
ment for the right parties, and therefore affirmed. 
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BANK ENTITLED HOLD SECURITY 
PLEDGED COLLATERAL FOR LOANS 
EXCESS DEBT LIMIT 
BORROWING BANK 


State rel. Davis, Atty. Gen. Farmers’ State Bank Winside; 
Saunders Omaha Nat. Bank Omaha, Supreme 
Court Nebraska, 200 Rep. 173 


The receiver the Farmers’ State Bank Winside brought 
this action recover certain collateral held the Omaha 
National Bank security for loans money made the 
Winside bank. The loans question were considerably excess 
two-thirds the capital and surplus the Winside The 
charter the latter bank limited its borrowing two- 
thirds its paid The receiver contended that since the 
loans exceeded the amount which the law permitted the Winside bank 
borrow, under its charter, the collateral given security, and the 
proceeds thereof, should forfeited the Omaha bank, for the 
reason that the latter was chargeable with knowledge the limitation 
the borrowing capacity the Winside bank. The receiver argued 
that the collateral securing the loans was pledged with the Omaha 
bank violation statute limiting the amount the rediscounts 
and bills payable any banking corporation. The statute 
the time the transaction provided penalty for its violation. 
The court held that since the statute did not provide for forfeiture 
the the bank was entitled hold such collateral 
security for the full amount the loans. 


Action the State, the relation Clarence Davis, Attorney 
General, against the Farmers’ State Bank Winside, Saunders, 
receiver thereof, the Omaha National Bank Omaha and others, and 
Fred Weible. From the judgment rendered, all defendants except 
Weible appeal, and defendant Saunders, receiver, cross-appeals from 
adverse judgment him. Reversed part and affirmed part. 

See, also, 199 812. 

Stout, Rose, Wells Martin and Byron Burkank, all Omaha, 
for appellants. 

Fred Berry, Wayne, and.C. Skiles, for appellee 
Saunders. 

Chas. Kelsey, for appellee Weible. 


DEAN, J.—On and before November 1921, Farmers’ State Bank 
Winside was failing condition. that date all the bank’s affairs 


NOTE—For similar decisions 
Edition, 1924) 631. 
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and its assets came under the control the department trade and 
commerce. December 1921, the Attorney General filed petition 
the district court for Wayne county upon information from the depart- 
ment trade and commerce the effect that, from examination 
the reports made the department officers the Winside bank, 
appeared inexpedient for further transact business bank- 
ing corporation. The Winside bank entered its voluntary appearance, 
confessed the truth the averments the Attorney General’s petition 
and consented that the court appoint proper person receiver per- 
form the duties required law. 

April 29, 1922, under direction the department trade and com- 
merce, the receiver, recently theretofore appointed, began suit against 
the Omaha National Bank, Omaha, and Fred Weible, 
Waldron and Spalding, being different times officers and stock- 
holders the Winside bank, recover certain collateral obtained 
the Omaha bank, and the proceeds thereof, all which were possession 
and held the Omaha bank security for loans money made 
the Winside bank. appears that the loans were considerably 
excess two-thirds the capital stock and surplus the borrowing 
bank. 

The receiver prevailed part ,and all defendants appealed, except 


Mr. Weible. The receiver filed cross-appeal from that part the 


judgment which was adverse him. 

For several years the Omaha bank had been the Omaha correspondent 
the Winside bank, and the latter, required, became bor- 
rower money from the Omaha bank, and secure the payment such 
loans, they were made, pledged, assigned and delivered its bills 
payable, and other securities, the Omaha bank. The promissory notes 
given for the loans were large part, not all them, signed 
Weible, Spalding Waldron, other Winside bank officers. 

The substance the receiver’s contention now that the Omaha 
bank unlawfully obtained, and now retains, the bills payable, and the 
collateral notes and securities, which form the basis this suit, and 
which any time came into its possession, together with all avails and 
proceeds thereof, security for the loans question, and that such 
lateral, and its proceeds, excess two-thirds the paid-up capital 
and surplus the Winside bank, not belong the Omaha bank, but 
lawfully belong the state Nebraska for the benefit the de- 
positors’ guarantee fund. Sections 8024, 8028, Comp. St. 1922. 

From the that the loans considerably exceeded the amount which 
the law permitted the Winside bank borrow, under its charter, 
argued that the collateral given security, and the proceeds thereof, 
should therefore forfeited the loaning bank, the latter being 
chargeable with knowledge the law and the limitation the bor- 
rowing capacity the Winside bank under its charter. 


] 
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support his contention the receiver points out that section 
the articles incorporation the Winside bank reads: 


highest indebtedness this corporation shall time exceed 
two-thirds its paid-up capital except for 


respect the formation corporations cites the following act: 


articles incorporation must fix the highest amount in- 
debtedness liability which the corporation shall, any one time, 
subject, which must exceed two-thirds the 
stock: Provided, however, the above limitation shall not apply 
deposits banks.’’ Comp. St. 1922, 462. 


Our attention also directed the following statute: 


instruments credit subject repaid upon check, draft, certificate, 
passbook order; the discounting, negotiating promissory notes, 
drafts, bills exchange, and other evidences debts; and the loaning 
money upon personal other security hereby declared 
business and subject regulation and control the 
Comp. St. 1922, 7983. 


appears, however, that the receiver depends mainly section 
8005, Comp. St. 1922. supplemental typewritten memorandum 
brief says: 


the Legislature intended to, and did, prohibit’’ the acts com- 
plained the present case, ‘‘by enacting section 8005, cannot 


Section 8005, among other things, provides: 


aggregate amount the rediscounts and bills payable any 
transacting banking business this state shall time 
exceed the amount its paid-up capital and surplus, except for the 
payment its 


will noted that this section provides penalty and, course, 
the absence legislation providing penalty, act upon which 
the state relies, are powerless supply penalty. would 
judicial legislation the most type. seems that con- 
sideration the legislation this subject this state leads irresistibly 
the that the lawmaking body intended the act, relied upon 
counsel, directory, and not mandatory. interesting note 
that section 8005, amended 1923, contains provision which reads 
part: 


however, any bank may, with the written consent the 
secretary the department trade and commerce, rediscount paper 
amount excess its paid-up capital stock and surplus, and 
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bank shall, without such consent, transfer collateral its obligation, 
assets with face value more than one and one-half times the amount 
such obligation. Any transfer assets state bank violation 
this section, shall void against the creditors such bank and any 
officer employee such bank who does, permits done, any 
act violation this section, and any other person who assists the 
violation this section shall guilty felony and shall punished 
fine not more than one thousand dollars ($1,000), im- 
prisonment for not more than five Laws 1923, 190, 


course, goes without saying that the 1923 amendment can have 
direct application the facts before us. But shows that the legisla- 


ture was evidently the opinion that the act, formerly stood, did 


not provide penalty for its violation, hence amendment was added 
which, with other matter respect rediscounts, now, specifically 
drastic terms, provides penalty. that, the subsequent amend- 
ment, have the legislative view that section 8005, Comp. St. 1922, 
prior the amendment, did not contemplate the penalty forfeiture 
for which the receiver contends. Otherwise, seems that the act would 
not have been amended. 

this connection defendants point out, their supplemental brief, 
reargument, that, while section 8005 provides penalty, the follow- 
ing sections the Banking Act, namely, sections 7984, 7994, 8001, 8002, 
8008, 8010, 8012, 8013, 8018, 8025 and 8034, Comp. St. 1922, all provide 
penalties, either fine imprisonment, both, for violation 
state bank officers the things which state banks and their officers are, 
the enumerated statutes herein, respectively prohibited from doing. 
But not contended that the case before us, its present form, 
comes within the terms any the foregoing sections the act which 
provide penalties for their violation. Clearly does not so. 

The questions involved here are not altogether new this state. 
And, besides, the Supreme Court the United States has many times 
had oceasion pass upon questions involving the same principle which 
here under discussion and they will presently noted. 

recent case held that, where corporation retains the fruits 
unauthorized contract, successfully plead that the con- 
tract was ultra vires its charter. Griffin Banker’s Realty Invest- 
ment Co., 105 Neb. 419, 181 169. Smith First Nat. Bank, 
Neb. 444, 796, was argued that was ultra vires the 
bank lend money certain security therein described. But Judge 
Irvine, writing the opinion for the court, said that, even were 
ultra vires, this would not render mortgage void which was given 
secure loan then made and that the borrowers could not successfully 
attack for that reason. The opinion continues: 


violation law this respect does not avoid the transaction, 
and only the government, appropriate proceedings, can attack it. 
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This also answers the contention that the security was void because the 
loan was more than per cent. the bank’s capital.’’ 


the Smith Case, last above cited, the court invokes the rule an- 
this case Hugh Logan and Elizabeth Matthews executed and delivered 
Sterling Price Co. their joint and several promissory note for 

$15,000 for certain debt contracted them. Payment was secured 
deed trust executed Elizabeth Matthews covering certain land 
owned her. Shortly thereafter the note and deed trust were as- 
signed the Union National Bank St. Louis Price Co. se- 
curity for loan money. The debt was not paid maturity and the 
bank directed the trustee, named the deed trust, sell the land. 
Elizabeth Matthews, plaintiff the Missouri court, thereupon sought 
enjoin the sale her land the ground that the loan the bank 
Price Co. was made upon real estate security, which was forbidden 
law, and that the deed trust was therefore void. She prevailed 
the trial court and the decree was affirmed the supreme court 

Missouri. appeal the Supreme Court the United States the 
judgment was reversed. Mr. Justice Swayne delivered the opinion the 
court, and among other things said: 


intent, the letter, the statute constitutes the law. 
court equity always reluctant the last degree make decree 
which will effect forfeiture. The bank parted with its money good 
faith. Its garments are unspotted. Under these the 
defence ultra vires, can made, does not address itself favorably 
that stockholders, and perhaps depositors and other should 
punished and the borrower rewarded, giving success this defence 
whenever the offensive fact shall The impending danger 
judgment ouster and dissolution was, think, the check, and none 
other contemplated Congress. That has been always the punishment 
prescribed for the wanton violation charter, and may made 
follow whenever the proper public authority shall see fit invoke its 

private person cannot, directly indirectly, usurp 

this function the government.’’ 


See, also, State Savings Bank City Nat. Bank, 106 Neb. 
397, 183 982, citing Thompson St. Nicholas: Nat. Bank, 146 
240, page 251, Sup. Ct. 66, (36 Ed. 956) wherein Mr. 
Justice Blatchford said: 


has been held repeatedly this court that where the 
provisions the national banking act prohibit certain acts banks 
their officers, without imposing any penalty forfeiture applicable 
particular transactions which have been executed, their validity 
questioned only the United States, and not private parties. National 
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Bank Matthews, 621; National Bank Whitney, 103 
99; National.Bank Xenia Stewart, 107 


Grand Valley Water Users’ Ass’n. Zumbrunn (C. A.) 
272 Fed. 943, this said: 


fact that notes given corporation for money loaned 
made its indebtedness exceed the amount authorized its charter does 
not render the notes invalid, the absence statute imposing such 
penalty. contract corporation borrow money excess 
the debt limit authorized its charter voidable, and not void; and 
where has been fully performed, the lending money the cor- 
poration and the execution notes therefor, the corporation cannot 
refuse payment the 


was held that the penalty personal liability imposed statute upon 
officers, agents and stockholders corporation, case non- 
compliance with the provisions statute imposing penalty for such 
violation, having apparently been deemed the state legislature suffi- 
cient effect its object, was not competent for the judiciary en- 
large that penalty forfeiture the grounds non-compliance with 
the statute. 

review the legislation and the authorities, seems that 
the legislature contemplated, pointed out Mr. Justice Swayne 
the Matthews Case, and equally emphasized the Fritts Case, that the 
impending danger action the state, under the penal sections the 
banking acts, doubtless ‘‘the check,’’ upon offending bank officers, 
which was contemplated the legislature. 

The receiver cites American Southern Nat. Bank Smith, 170 Ky. 
512, 186 482, Ann. Cas. 1918B, 959, support his argument. 
know other jurisdiction which holds the rule forfeiture 
announced the above and, view the act question, upon 
which the receiver relies, which does not provide forfeiture, and 
view our former decisions and other authorities, herein, hold- 
ing the contrary under similar acts, decline adopt the views an- 
nounced the Kentucky’ court. 

The conclusion that the judgment erroneous, and reversed 
far denies the defendant bank the right hold the col- 
lateral, and the proceeds thereof, security for the full amount the 
loans for which the collateral was pledged. all other respects the 
judgment affirmed. 

ordered that judgment entered the district court con- 
formity with this opinion. 

Reversed part, and affirmed part. 
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NOTE GIVEN FOR STOCK SOLD CONTRARY 
BLUE SKY LAW ENFORCEABLE 
HOLDER DUE COURSE 


Bank Youngsville Hunt, Supreme Court North Carolina, 124 
Rep. 854 


note given for stock and bonds sold without compliance with 
the provisions the North Carolina Blue Sky Law voidable and 
not void, and enforceable the hands bona fide holder who 
took the note for value before maturity and without notice the 
infirmity. 


Judgment 


Action the Bank Youngsville against Hunt. 
for plaintiff, and defendant appeals. Affirmed. 

Gulley and Mills, both Wake Forest, for appellant. 

Holden and Yarborough, Jr., both Louisburg, for 


appellee. 


CLARKSON, J.—The issues submitted the jury and their an- 
swers thereto are follows: 


Was the execution the note obtained fraud alleged 
the answer? Answer: No. 

Was the contract for the sale the stock and bonds for which 
the note was given, writing and containing the provisions required 
section 6367 the Consolidated Statutes? Answer: No. 

Did the Bank Youngsville become the bona fide holder 
said note due course, for value and without notice the defects and 
infirmities existing therein? Answer: Yes. 

what amount, any, the defendant indebted the plain- 
tiff said note? Answer: $5,000, and interest from March 30, 1920.’’ 


The record shows that the second issue, the consent the parties, 
was answered the court. Evidence was offered both plain- 
tiff and defendant tending establish their respective contentions upon 
the first, third and fourth issues, and after argument counsel and 
full and proper instruction from the court, the jury answered said issues 
follows: 

First issue: No. 

Third issue: Yes. 

Fourth issue: $5,000, with interest from March 30, 1920. 

Upon the answer the second issue consent, the defendant 
moved for judgment. Motion denied. The defendant excepted. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 500. 
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The only material assignment error was follows: 


the court erred overruling defendant’s motion for judg- 
ment upon the second issue, ‘Was the contract for the sale the stock 
and bonds for which the note was given writing and containing the 
provisions required section 6367 the Consolidated Statutes?’ being 
answered no.’’ 


The note sued being illegal and voidable, not void not com- 
plying with 6367, and the jury having found that the plaintiff 
bank was the holder the note due course, without notice the il- 
legality, bona fide for value and before maturity and the charge the 
court below admittedly from the record accordance with law, 
this case governed the principle laid down Planters’ Bank 
Trust Co. Felton, 124 849, this term. The illegality de- 
fense between the original parties, but not the hands purchaser 
due course, without notice, bona fide for value, and before maturity. 

For the reasons given, there error. 


Questions Based Banking Decisions Published 
the December Issue This Magazine 


The questions given below are based the decisions and 
articles published the December issue The Banking Law 
Journal. After each question given the page the Decem- 
ber issue where the answer the question may found. 


Checks 
check executed and delivered Sunday postdated that 
bears the date secular day. the check valid the hands 


innocent purchaser for value? (See December issue, page 916, for 
answer. 
How ean bank protect itself against losses caused the deposit 


officer corporation his own account checks payable the 
corporation’s order? (See December issue, page 879, for answer.) 

Does the stamping check and the placing upon 
spindle, preparatory entering the amount the check the books 
the bank, charge against the maker, imply acceptance the 
check? (See December issue, page 894, for answer.) 


bank the right pay check drawn upon the holder 
before the regular hour for opening the bank for the day’s business? 
December issue, page 895, for answer.) 

places its attorney’s hands claim for 
tion. The attorney receives from the debtor check payable the cor- 
poration, and writes his name above the payee’s name, thereby making 
the check payable ‘‘W. Rodrigues, Atty. for Charleston Paint 
indorses the check ‘‘For deposit a/e Rodrigues, Atty.,’’ and 
deposits bank account standing his name attorney. 
The bank collects the check from the drawee, and the attorney ap- 
propriates the proceeds his own use. obvious that the words 
written the attorney were written different hand and with 
different colored ink from the body the check. the bank holder 
due course? (See December issue, page 899, for answer.) 


The day before certain trust company closed for insolvency, 
person deposits check drawn her, and receives for the 
amount thereof. Printed the first page the passbook provision 
that the bank, receiving collections, acts only agent the depositor, 
and that the amount any dishonored check will charged back 
the depositor. Shortly after the deposit made, the check, together 
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with other items, transferred another bank cover the day’s clear- 
ings against the trust company. the bank entitled recover 
action the check against the (See December issue, page 
912, for answer.) 


bookkeeper employed the publisher trade periodical 
authorized indorse for deposit all checks received the conduct 
the business and deposit them specified bank. The bookkeeper opens 
account his own name another bank, and also opens account 
his name treasurer the periodical. these accounts deposits 
checks wrongfully from the publisher’s mail and indorsed 
him. this way appropriates large sums money belonging the 
publisher. the bank which the deposits are made liable for the 
amount misappropriated the bookkeeper? (See December issue, 
page 879, for answer.) 


Stopping Payment 
bank notified the drawer check not pay obliged 
carry out the instruction the check has not already been accepted 
paid? (See December issue, page 891, for answer.) 


How can the payee check who desires stop payment carry 
out his purpose? (See December issue, page 892, for answer.) 


10. What course should followed bank receiving from the 
payee check order stop payment? (See December issue, page 
892, for answer.) 


11. May the payee check stop payment where the check has 
been transferred without his indorsement? (See December issue, page 
893, for answer.) 


12. When must notice stop payment received order 
effective? (See December issue, page 893.) 


13. The payee certain checks delivers them the cashier the 
drawee bank, after banking hours place other than the bank, for 
the purpose having them credited the payee’s account. Before 
the bank opens for business the following day, the drawer notifies the 
and assistant cashier not pay the checks. the notice bind- 
ing the bank? (See December issue, page 893, for answer.) 


14. The seller certain corporate stock, with intent defraud the 
purchaser, procures from the latter check for sum greater than the 
sum actually due. The seller presents the check the drawee bank and 
receives part payment cash and two drafts another bank for the 
balanee. Before the drafts are collected, the purchaser discovers the 
fraud and stops payment his check. Has the bank the right stop 
payment the drafts? (See December issue, page 893, for answer.) 
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15. bank pays postdated check before the date appearing the 
check. After the check has been paid, but before the date the check, 
the drawer notifies the bank not pay it. Can the drawer recover the 
amount the check from fhe bank? (See December issue, page 894, 
for answer.) 


16. The payee four checks given for gambling debt calls the 
residence the cashier the drawee bank and delivers the 
checks for deposit his account. The cashier informs the payee that 
the drawer has deposit enough money meet the checks, and that 
will give the payee credit for them when the bank opens. dawn the 
drawer appears the residence and notifies the cashier not 
pay the checks. the bank obliged stop payment? (See December 
issue, page 894, for answer.) 


17. check, upon being presented the drawee bank marked 
charged the account the drawer and mailed the drawer. 
The drawer, who has previously stopped payment, returns the check 
the drawee bank, which marks ‘‘Paid error,’’ and returns the 
bank which was first deposited. May the latter bank charge the 
check back its depositor? (See December issue, page 895, for answer.) 


18. The drawer check notifies the bank not pay check for 
the sum $196.76, dated December 21st and payable the order 
certain firm. The bank pays check for $196.75 dated December 23rd 
and payable the order bearer. Thereupon, the drawer, contending 
that the check paid the bank was the one which stopped pay- 
ment, brings action against the bank. entitled recover? 
(See December issue, page 896, for answer.) 


19. The acceptor trade acceptance for $17,000 notifies the bank 
where payable stop payment trade acceptance for $15,000, 
payable certain fuel company. The notice omits the date the ac- 
ceptance. Subsequently, the day which the draft payable, the 
notifies the bank verbally that the correct amount the draft 
$17,000. When the acceptance presented, the bank pays it. does 
not appear that the bank received the verbal notice before the time 
payment. the bank liable the acceptor for having honored the 
acceptance? (See December issue, page 896, for answer.) 


20. Where the drawer erroneously describes check his order 
stop payment, but the bank nevertheless aware the drawer’s in- 
tention stop payment that particular check, the fact that the 
drawer did not accurately describe the check material? (See December 
issue, page 896, for answer.) 


21. telegram countermanding the payment check states the 
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payee’s name instead ‘‘Ozburn.’’ the notice good? 
(See December issue, page 897, for answer.) 


22. telegram received bank requests stop payment 
draft drawn favor ‘‘James Manison.’’ Does this notice require 
the bank refuse payment draft drawn favor ‘‘James 
Manson?’’ (See December issue, page 897, for answer.) 


23. oral notice stop payment binding upon bank? (See 
December issue, page 897, for answer.) 


24. letter signed the depositor’s name typewriting suffi- 
cient notice bank stop payment check? (See December 
issue, page 898, for answer.) 


over the telephone sufficient? (See December issue, page 898, for 
answer. 


26. bank, after receiving written notice not pay checks 
drawn corporation, receives letter canceling the stop payment 
order. The letter not signed certain officers the corporation 
compliance with resolutions its board directors, filed with the bank. 
The bank nevertheless pays the checks. the bank liable the cor- 
poration for the amount the checks? (See December issue, page 898, 
for answer.) 


Miscellaneous 


27. the accommodation maker note liable holder for 
value who acquired the note from the payee after its maturity? (See 
December issue, page 909, for answer.) 


28. promissory note contains clause whereby the maker waives 
rights May the maker, when sued the note, appeal 
from adverse decision? (See December issue, page 921, for answer.) 


29. note payable corporation and indorsed with the corporate 
name, and also indorsed two officers the corporation, transferred 
bank, which credits the personal accounts the officers with the 
proceeds the note. One the indorsers also officer the bank. 
the bank holder due course the note? (See December issue, 
page 881, for answer.) 


30. person purchases discount per cent. certain cer- 
tificates deposit issued bank poor financial condition, for the 
purpose obtaining money. The certificates not represent actual 
deposit. Upon the insolvency the bank, entitled have the cer- 
tificates paid out the bank guaranty fund? (See December issue, page 
906, for answer.) 
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31. Where person depositing sum money the joint names 
herself and another person retains the passbook until her death, has 
the intent the depositor making the deposit any bearing upon the 
survivor’s right recover the deposit? (See December issue, page 922, 
for answer. 


32. amendment letter credit expiring January 14, 1919, 
and providing that drafts must presented before that date stated 
extend validity until February first 1919.’’ the bank liable for 
damages for refusal pay drafts presented after that date? (See 
December issue, page 884, for answer.) 


33. national bank authorized exchange negotiable paper 
owned for negotiable paper owned another national bank? 
(See December issue, page 885, for answer.) 


34. bond executed and delivered surety company bank 
protects the bank from losses excess the amount recoverable under 
bond. The primary bond, executed and delivered the bank 
prior the execution the excess bond, protects the bank against losses 
resulting from thefts the bank’s employees the extent $25,000. 
Can losses incurred before the execution and delivery the excess bond 
charged against the primary bond exhaust and make the 
issuing the excess bond liable for subsequent losses? (See 
December issue, page 890, for answer.) 


35. bank intrusted with the shipping documents for shipment 
fish instructed brokerage firm deliver the goods 
ment New York firm for and account Newfoundland firm. 
The bank delivers the goods, not the property the Newfoundland 
firm, but the property the brokerage firm. While the goods are 
government warehouse, they are attached the property the 
brokerage firm the instance creditor. Before the true ownership 
the property established, some the goods are spoiled because 
improper storage. the bank responsible for the (See December 
issue, page 882, for answer.) 
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32. amendment letter credit expiring January 14, 1919, 
and providing that drafts must presented before that date stated 
extend validity until February first 1919.’’ the bank liable for 
damages for refusal pay drafts presented after that date? (See 
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34. bond executed and delivered surety company bank 
protects the bank from losses excess the amount recoverable under 
bond. The primary bond, executed and delivered the bank 
prior the execution the excess bond, protects the bank against losses 
resulting from thefts the bank’s employees the extent $25,000. 
Can losses incurred before the execution and delivery the excess bond 
charged against the primary bond exhaust and make the 
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December issue, page 890, for answer.) 


35. bank intrusted with the shipping documents for shipment 
fish instructed brokerage firm deliver the goods consign- 
ment New York firm for and account Newfoundland firm. 
The bank delivers the goods, not the property the Newfoundland 
firm, but the property the brokerage firm. While the goods are 
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BANK AND INVESTMENT ITEMS 


CHATHAM AND PHENIX NATIONAL 
BANK MERGER—One the most im- 
portant New York bank mergers his- 
tory will bring together the Chatham and 
Phenix National Bank and the Metro- 
politan Trust Company into consolidated 
institutions having combined total resources 
$288,809,580. The new combination 
will known the Chatham and Phenix 
National Bank and Trust Company. The 
main office will 149 Broadway. Ar- 
rangements for the merger are subject 
the approval the stockholders and 
banking authorities. 

statement published the two banks 
regarding the merger says: 

“General Samuel McRoberts, now presi- 
dent the Metropolitan Trust Company, 
will chairman the board. Louis 
Kaufman, president the Chatham and 
Phenix National Bank, will occupy the 
same office the new bank. 

“The Chatham and Phenix National 
Bank was combination, the first in- 
stance, the Phenix National Bank, es- 
tablished 1812, and the Chatham Na- 
tional Bank, established 1850. These 
two institutions were merged 1911, 


when they received Federal charter tor 
ninety-nine 
branches, 


years 
which are now established 
various locations from the Battery the 
Bronx, with two offices Fifth avenue, 
one Eighteenth street and one Thir- 
tieth street. was the first national 
bank establish branches, preceding all 
others four five years. 

“The Phenix Bank, originally 
institution, was started the New York 
Manufacturing Company. was one 
the banks which the senior Pierpont 
Morgan was active, and was due his 
instrumentality that became national 
bank 1865. 

“Although old years, the Chatham 
and Phenix banks had made any 
progress for many decades, their great 
growth beginning with Mr. Kaufman’s 
administration, one incident which 
said that branch grew more 
year than the old institution grew 
forty years. 

“The several banks brought into the 
Chatham and Phenix Mr. Kaufman 
were The Century Bank New York, 
Consolidated National Bank, National Re- 
serve Bank, Mutual Alliance Trust Com- 
pany, Nineteenth Ward Bank, Twelfth 
Ward Bank, Gansevoort Bank, Security 
Bank, Munroe Bank, Jefferson Bank, Van 
Norden Trust Company and the People’s 
Bank. November 1921, the New 
York County National Bank was also 
taken over the Chatham and Phenix, 


and July, 1922, the Union Exchange 
National Bank was brought 
Chatham and Phenix system. 

“In 1911, when Mr. Kaufman became 
president, the Chatham and Phenix had 
about $22,000,000 com- 
pared with resources the present time 
about $227,000,000. 

“Mr. Kaufman’s first bank job was that 
messenger the Marquette County 
Savings Bank, which later became 
and manager. still chairman 
the board this bank. special 
dispensation the Federal Reserve Board, 
Mr. Kaufman also president the 
First National Bank Marquette, with 
which became after his term 
service the Marquette Savings Bank. 
Mr. Kaufman was elected president the 
Michigan Bankers Association when 
was years old, and has served 
member the council the American 
Bankers Association, and many its 
most important committees. 

“The Metropolitan Trust Company moved 
from Wall street its present location 
120 Broadway October, 1921, few 
months before General Samuel 
became president. Since the end 1921 
the Metropolitan’s deposits have more than 
doubled, and its individual and corporate 
trust business has been greatly expanded. 

“General McRoberts entered New York 
banking 1909, vice-president the 
National City Bank. Prior this time 
had practised law Chicago, and 
after acting counsel Armour and 
Company, became treasurer 1904. Gen- 
eral MeRoberts was the leader the Ar- 
mour reorganization, which regarded 
one the notable accomplishments re- 
years. now chairman the 
finance committee Armour and Com- 
pany, and director many corporations, 
the American Sugar Refining 
Company, National Surety Company, Ameri- 
ean Alliance Insurance Company, Chicago, 
Milwaukee and St. Paul, Kansas City 
Southern and Cumberland and Pennsyl- 
vania Railways. During the war General 
was chief the procurement 
division the ordinance department, and 
gust, 1918, when was transferred 
and received the Legion Honor.” 


BANK CHECKING ACCOUNT CHARGE 
FOUND LEGAL AND JUSTIFIABLE— 
charge per month for handling 
checking accounts where the balance 
less than $300 not violation any 
statute and the charge appears justi- 
fiable, according investigation re- 


vil 


New York End 


Our strength today rests 


resources more than 
$150,000,000. will- 


ingness serve has stood 


the test 112 years. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over 


cently made the request the Massa- 
chusetts State Legislature. The investiga- 
tion was made Attorney General Jay 
Benton and Bank Commissioner Joseph 
Allen. 

The legal aspects the rule were cov- 
ered Mr. Benton, whose report was 
brief, while the justification question was 
looked into Mr. Allen. The bank com- 
missioner, after careful investigation, says: 

“The average cost handling each 
check deposited 1.5 cents, each check 
paid 2.4 centa, each coupon envelope 
each item 23.7 cents. 
These figures are based only the direct 
eost these items, and rule include 
only the salaries actually 
handling them. They not include over- 
head expense. these latter expenses 
were included the cost per item handled 
would inereased from 1.5 cents ap- 
proximately cents.” 

Continuing, the commissioner reported 
that prior the levying the service 
charge the net loss bank for 
account with average balance 
$300 was $10.50 year, and the loss 
average balance $250 was $12.75 
year. stated also that while deposits 
with average balance under $300 con- 
stitute per cent. the total accounts 
Boston banks, they represent only 1.65 
per cent. the total deposits. 


CHASE NATIONAL BANK—Favorable 
progress was made the Chase National 
Bank New York last year, the forty- 
eighth its existence. Total resources 
rose $641,715,743 December 31, when 
had hand $195,985,488 cash and due 
from banks, and $67,106,088 United 
States Government securities. The total 
loans and discounts, $335,996,097, in- 
cludes commercial discounts, “Street” loans 
and customers’ loans, both time and de- 
The total other securities was 
$22,699,328 book value. The market value 
excess this amount. 

change was made during 
the year. The surplus and profit account 
December 31, 1924, was $25,461,568, 
making the total capital, surplus and 
profits the present time $45,461,568, 
not figures the Chase Securi- 
ties Corporation. 

Profits the bank during the year, 
after deducting all expenses and making 
full provision for all bad and doubtful 
debts and providing for reserve for taxes, 
were $4,954,684, 24.77 per cent. the 
capital the bank. Out these profits 
dividends per cent. the 
000 capital the bank, amounting 
$3,200,000, were paid shareholders. 

Chase Securities Corporation surplus and 
profit account December 31, 1924, was 
$5,220,397. for the year after de- 
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Capital, Surplus and Profits, $12,000,000 


Unexcelled Facilities Offered Banks, Bankers and Trust 


Companies. 


ducting all expenses were $1,674,329. 
this dividends amounting $800,000, 
per share, were paid. 


THE GIRARD NATIONAL BANK, 
Philadelphia, its January issue 
Review,” writes follows 
business conditions: 

“New and larger measures are required 
with the situation has de- 
veloped, and still progressively evolving. 
And, since the new year began, they have 
been applied various directions and 
many ways. The Atchison, Topeka and 
Santa Railways Company, one the 
very biggest, raised its dividend from 
per cent. per annum $232,418,500 
stock, and announced 1925 construction 
and equipment program $60,000,000. 
The Atchison stockholders are receiving 
this reward for supporting policy, 
which the surplus earnings many years 
were spent improve and extend the 
property, instead using them pay 
dividends. The American Telephone and 
Telegraph Company sold $125,000,000 de- 
benture 5’s, which bankers placed 
5.30 per cent. yield basis, financing 
itself for big system extensions and im- 
provements required. 

“Greater than ever before has grown 
the wealth-producing power the Ameri- 
ean people. has become enormous 
difficult vision, let alone com- 
prehend. which express it, ac- 
tually weigh upon the mind. This coun- 
try, last year, absorbed all but $1,000,- 
000,000 additional foreign securities. Our 
markets took besides the 
total $4,186,000,000 home securities 
compare with $3,603,000,000 1923. 
the same time, the national debt was 
reduced $1,000,000,000, funds being de- 
rived from the taxes paid. Nearly half 
the American loaned abroad 
last year was placed elsewhere the 
world than Europe. 

“Foreign trade the United States for 
1924 resulted favorable balance 
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more total much 
greater than any previous peace year. 
Exports excess $4,600,000,000 totaled 
per cent. more than for 1923, and 
before the war. Imports totaled per 
cent. less than for 1923. Government fig- 
ures put the value the 1924 farm crops 
$9,480,000,000, $753,000,000 more 
than for 1923, and compare with $7,- 
816,000,000 for the previous year. Such 
totals not inelude livestock, dairy prod- 
ucts, poultry, eggs, ete. 
crop brought more money than that for 
the previous year, even corn with quan- 
tity per cent. less.” 


AMERICAN BANKERS ASSOCIATION 
CONVENTION PLACE—The 1925 
vention the American Bankers Associa- 
tion will held City, New 
herd, executive manager the organiza- 
tion. The meeting dates are September 
October with divisional and com- 
mittee meetings the first day and the 
general convention sessions the morn- 
ings the last three days. Further divi- 
sional meetings will held the afternoons 
these days also. Headquarters will 
the Hotel Traymore and the general 
sessions will held the Million Dollar 
Pier. This will the fourth convention 
the association Atlantie City, pre- 
vious meetings being held there 1907, 
1917 and 1923. 


MILTON HARRISON was elected 
January 13th, 1925, the board 
tors the Coal Iron National Bank 
the City New York. Mr. Harrison 
president the National Association 
vice-president the National Association 
Mutual Savings Banks and trustee 
the Bowery Savings Bank. 


SPRING MEETING AMERICAN 
BANKERS ASSOCIATION—The annual 


STEADY GROWTH THE 
BELL 
MILLIONS DOLLARS 


not much the fact that Bell Telephone in- 
come has risen such high figure during the 
past twenty odd years that constitutes remarkable 
record, but the striking steadiness the rate in- 
crease, even periods financial depression 
world disturbances. 


The above chart graphically tells the story. 


This record income reflection wise business 
management, sound financing, and continuous high 
ideals public service. 


bought the open market yield about 7%. 
Write for pamphlet, “Some Financial Facts.” 
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Our files have been de- 
pleted copies the Bank- 


ing Law Journal for February 
and July, 1920. 


need these issues 


make complete sets the 
Journal and are willing pay 
$1.00 for each copy either 
these issues that may 
sent in. 


The Banking Law Journal 


Murray St. 
NEW YORK CITY 


spring meeting the council 
the American Bankers Association for 
1925 will held the Bon Air-Vander- 
bilt Hotel, Augusta, Georgia, April 
executive manager the association. 

Special trains from New York and from 
the Middle West will arranged for the 
members the council which comprises 
representatives from each state. ex- 
pected that about three hundred will at- 
tend the meeting. 


PROPOSED PENNSYLVANIA BANK- 
ING report now ready for 
submission the Pennsylvania state legis- 
lature special commission suggests numer- 
ous changes the prevailing banking code 
Pennsylvania. The commission has been 
working the matter for almost two 
years and has framed its report after 
listening arguments for and against 
many the present legal requirements 
well many the amendments that 
were filed. The most important changes 
follow: 

The period during which banks are re- 
quired preserve records reduced from 
twelve seven years from the last entry. 

Requirement that all capital stock 
paid before charter granted 
changed requiring payment before the 


bank trust company begins receiving 
deposits. 

The secretary banking would re- 
quired, before approving charter, as- 
certain whether compensation 
would give him authority act this 
ground. 

The clause the 1923 draft imposing 
double liability stockholders banks 
and trust companies has been omitted. 

Provision relating occupancy the 
same room two more banking insti- 
tutions made inapplicable existing 
conditions. 

Establishing branch banks limited 
cities with population more than 
1,500,000, applying thus only Phila- 
delphia. 

Penalty for engaging other business 
cashier treasurer reduced for- 
feiture office. 

Annual elections would permitted 
January February instead January 
only. 

Provision added requiring that proxies 
shall properly witnessed. 

Time for the first meeting boards 
directors after the annual election made 
thirty days instead fifteen. 

Appeal the governor case the sec- 
retary banking refuses approval 
proposed charter amendment permitted. 

New provision added authorizing banks 
pledge assets security for deposit 
public funds. 

Banks permitted engage sale 
steamship tickets compliance with law 
relating licensing agencies for this. 

Limitation loans persons cor- 
porations changed from and per 
cent. capital and surplus and 
per cent. 

Limitation loans secured stock 
obligations corporations increased from 
per cent. capital and surplus. 

Limitation acceptances and letters 
eredit changed from per cent. 
capital and surplus. 

Section prescribing limitations loans 
officers, directors and employees modi- 
fied prohibit the loans instead the 
borrowings, permit subsequent 
ratification directors and omit the 
penalty imprisonment. 

Section permitting sales securities 
property directors modified inserting 
“in the regular course business.” 

“All bills payable demand” added 
demand liabilities clause relating 
reserve against demand liabilities. 

Section (b), which 1923 draft was 
confined time deposits, modified ap- 
ply all “time liabilities.” 

Clause relating declaration and pay- 


ment dividends confined dividends 
payable cash. 

clause permitting investment trust 
“in real and personal securi- 
added and clauses the 1923 draft, 
specifically permitting 
stocks omitted. 

Trust companies holding stocks 
other financial institutions limited those 
having principal places business the 
same city, borough township. 

section (a) words “receiving de- 
added make clause applicable 
existing companies only case they 
receive 

Title insurance reserve decreased from 
$1,000,000 $250,000. 

Farm loan bonds issued “joint stock 
land bank” added list investments 
savings banks. 

Imprisonment provision omitted from 
section (d) for violation trustees 
savings bank provisions the 

Capital requirements for existing un- 
incorporated banks reduced one-half. 

Section relating compensation of- 
and directors for loans 
modified. 

Secretary banking required insti- 
tute prosecutions when knows viola- 
tion any provision involving criminal 
liability. 

Acts passed 1923, which were taken 
from the 1923 draft, are covered 
the new draft would repealed. 


NEW BANK BUILDING PLANNED 
FOR FINANCIAL DISTRICT—J. Mor- 
gan Company and The Equitable Trust 
Company New York announced several 
days ago that The Equitable Trust Com- 
pany New York had acquired the lease- 
hold the Mills Estate property com- 
prising the well-known Mills Building and 
would this well-known site 
thirty-four story bank building. 

The Mills Building, twelve story red 
brick structure completed 1882, was 
the time its erection the largest office 
building the world. was built 
Darius Mills, father Mrs. Whitelaw 
Reid and grandfather Ogden Mills Reid 
the New York Herald-Tribune. The 
Mills building has been the business home 
many noted individuals 
Prominent among them were Grover Cleve- 
land, who maintained the build- 
ing during the interval between his two 
terms President the United States 
and after his retirement from office. George 
Hearst, father William Randolph 
Hearst, was also tenant the building. 
Among the prominent firms now 
the building who have been tenants 
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the past are Henry Clews Company, 
Chas. Barney Company, Brumley, 
Chamberlin Company, Jenks, Gwynne 
Company; Whitney Sons, all 
members the New York Stock Exchange, 
Stetson, Jennings attorneys, 
Anderson Anderson, attorneys, Cerro 
Paseo Copper Corporation, 

The site the Equitable’s new building 
enviable location the heart the 
financial district, opposite the New York 
Stock Exchange and adjoining the hand- 
some structure Morgan Com- 
pany. One wing the new building 
will extened through Wall Street ad- 
joining Morgan’s the Wall Street side. 

Not only the new building less than 
stone’s throw from the greatest financial 
institutions the district but its tenants 
will enjoy more than the usual allotment 
natural light their offices, the height 
the new building, its construction, and 
the comparatively low surrounding struc- 
tures assuring this obvious advantage. 

The architects are Trowbridge and Liv- 
ingston and the builders the Thompson, 
Starrett Company. Trowbridge and Liv- 
ingston have associated with them con- 
sultants the following well known firms: 
Moran, Maurice and Proctor, Meyer, 
Strong and Jones; and Weiskopf and 
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will add the final touch the 
impressive structures grouped the cor- 
ners Wall, Bread and Nassau streets, 
where find the towering addition 
the Stock Exchange, the low and massive 
marble walls Morgan and Com- 
pany, the sombre imposing facade the 
old Sub-Treasury building, the new 
Assay Office and the white tower the 
Bankers Trust Company. 

The new Equitable Trust Company build- 
ing will about 500 feet height and 
will constructed brick and limestone. 
will embody number new ideas 
modern business convenience utility. 
While probably will not possible for 
work the new building started 
befor the spring 1926, believed 
that the building will completed and 
ready for occupany about May 
1928. 

Good natural lighting ventilation 
have been serious problems New York’s 
financial district and the 
000 square feet office space, which will 
made available when 
building completed, will welcome 
addition Wall Street’s business facili- 
ties. 

The new building will accessible from 
three the financial district’s most im- 
portant streets—Wall Street, Broad street 


and Exchange Place. The building will 
have entrances each these streets. 

Its main entrance will located 
Broad street about 170 feet from Wall 
Street. North this main entrance, The 
Equitable’ Trust Company will have pri- 
vate entrance its banking offices. The 
Trust Company will occupy the first and 
second basements, the ground floor, the 
first floor, which will located the 
general banking offices and second, 
third, fourth and fifth floors which will 
house the other departments the bank. 

The main building will equipped with 
twenty passenger elevators and two freight 
elevators. The placement the building’s 
elevator system has been given great 
deal study and the various units have 
equally convenient and accessible all 
entrances. 

The placement elevators and_ the 
arrangement corridors adds much 
the convenience tenants and customers 
and solution has been found this 
building the serious problem conges- 
tion which often found busy build- 
ing where groups elevator passengers 
wait corridors through which people 
are passing constantly. Each group 
elevators will placed blind 
dor and one need enter leave cor- 
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How many these terms can you define? 


Every banker and business man should have wide knowledge all terms and 


phrases used business, banking and finance. are few the terms described 
and defined this encyclopedia. 


Amortization 
Barratry 


Disagio 


Guaranty fund 
Distribution risk 


Long pull 


Fee simple 
Books close Drive Indeterminate bonds Naked reserve 
Blue-sky laws Escrow Irish dividend Par clearances 
Bonanza Equipment trust Index-number Sola bill 
Buoyant Exhaust price Listing Puts and calls 
Business cycle Flat Limit tolerance Prior preferred stock 
Carry over Flier Living trust Recapture clause 
Cats and dogs Fleece Mint ratio Watered stock 
Consols Float Moratorium Whipsawed 
Cutting melon Frozen credits Moral risk Trading value 


Over 3,000 terms relating money, credit, banking practice, history, law, accounting 


and organization, foreign exchange, trusts, investments, speculation, markets and broker- 
age are explained the— 


Encyclopedia Banking and Finance 
GLENN MUNN 


There are special aids for the reader 
the form of— 


Cross References—Allied words and 
subjects are cross referenced 
order give unified explanation 
the subject under inquiry. 


Bibliography—Lists books that 
certain the subjects have been 


Forms and Maps—Complete and cor- 
rect -forms are given with all terms 
that require them. The Federal Re- 
serve Districts and the Federal Farm 
Loan Districts are shown maps. 


Among many other advantages, this 


Lists—financial magazines. 


compiled the author, and are printed 


after the explanations. This very 
valuable part the encyclopedia. 


Full Text Important Legislation— 
invaluable have such legisla- 


tion the following within the covers 
one book: The Federal Reserve Act; 
Federal Reserve Board Rules and Regu- 
lations; Federal Farm Loan Act; Fed- 
eral Farm Loan Board Rules and Regu- 
lations; Agricultural Credits Act 
1923; Negotiable Instruments 
National Act; Bill Lad- 
ing Act; Cotton Futures Act. 


Abbreviations—Banking and financial 
abbreviations that are common one 
person are uncommon another. The 
list over 300 enables every reader 
acquainted with all. 


Charts and Tables—Wherever their 
use will make the term clearer, charts 
and tables are always reproduced. 


$10.00 


THE BANKING LAW JOURNAL 
71-73 Murray Street, New York 


publications the National Mone- 
tary Commission 


Tabulates—issues Liberty and 
War Loan Bonds. 
gold reserve principal countries 
fees for postal money orders 
typical budgets for various incomes 


Explains concisely—index numbers 
eurves charts 
statement moderate-sized bank 


Gives—brief histories Bank Eng- 
land, Bank France and Bank 
Germany 

Financial chronology 

legal investments for savings banks 
and trust funds 

legal rates interest throughout 
all the states 

interest tables, bond tables, and 
annuity tables 

New York Clearing House rates. 
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WENTY-FIVE years ago pine- 
apples were produced for export 


Porto Rico but today’s production has 
value approximately $1,000,000.00 
per year. have always been friend 


the grower pineapples. 


Collections 


AMERICAN COLONIAL BANK 


San Juan 


Arecibo 


ridor unless using the elevators installed 
there. 

The Equitable Safe Deposit Company 
will have light, well ventilated offices 
the basement the building. 
planned down bed rock with the 
second basement order that the com- 
pany’s vaults may rest bed rock. 
estimated that these vaults will 
the neighborhood sixty feet below the 
earth’s surface. 

The erection this building, cost 
$12,500,000, natural development 
The Equitable Trust Company’s growth. 
The now owns twenty-five 
story structure Wall Street, its 
fices fifteen floors this build- 
ing and more than four floors the 
building Exchange Place. 

The Equitable first opened its doors for 
business April 19, 1871, under the 
name the Traders Deposit Company. 
The company was then located 120 
Broadway. The name the company 
was afterwards changed the American 
Deposit and Loan Company. Under this 
name the company later occupied offices 
149 Broadway. 

was not until 1902 that the com- 
pany’s name was changed The Equit- 
able Trust Company New York, and 
its activities broadened include every 
banking and trust function. The company 
that time was located Nassau 
street and later Nassau street, these 
addresses being the Nassau street side 
the old Equitable Life Assurance Co. 
building 120 Broadway. 

After the disastrous fire which gutted 
the entire Equitable Building January 
1912, the Equitable Trust Company for 
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about three weeks occupied temporary of- 
115 Broadway. When the Trust 
Company America was merged with the 
Equitable February 24, 1912, the Equit- 
able fell heir the building now oceu- 
pies Wall Street. Various changes 
and renovations have been made the 
offices occupied the 
eventually realizing that the only way 
adequately provide for future growth was 
erect new building, the officials 
the Equitable conducted negotiations 
minating the above announcement. 


FRANKLIN TRUST BELIEVES 
there city the whole United States 
where the outlook for increased business 
activity better than right here 
the City Philadelphia,” said Presi- 
dent Harris, Jr., the Franklin 
Trust Company, Philadelphia, the pos- 
sibilities the city for the New Year. 

“Already Philadelphia’s famous ‘Fifty 
Miles Smoke Stacks’ are daily 
ing the truth this assertion. The re- 
ports received each day from our field 
men are extremely encouraging, and 
confidently look forward greater in- 
creased volume business along sound 
commercial lines beginning with the new 
year. may, however, 
months for the present 
tude gather sufficient momentum re- 
flect clearly its true character. 

“The building the new Delaware 
River bridge and the Broad street subway, 
together with the proposed removal 
Philadelphia’s largest railway 
from Broad street station West Phila- 
delphia, will also serve stimulate ac- 
tivity these various lines endeavor.” 
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Where one error too many 


above the level the 

street, balancing himself 
steel girder scarcely more 
than foot wide, stands man 
who knows the necessity for 
accuracy. Catching red hot 
rivets work that calls for 
care and precision. 


Care and precision are also 
necessary intelligent action 
the investment security 
market. Anything short 
accurate information dan- 
gerous guide the rapidly 
shifting market today. 


The Seaboard has unusual 
facilities for gathering accu- 
rate, timely and specific in- 
formation about investments 
and securities, but our 
definite policy have none 
for sale. 


Any such information which 
have, free from our self- 
interest, are glad place 
the disposal our cus- 
tomers. Because the 
amount work involved, this 
service must limited our 
customers. 


The Seaboard National Bank 
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MAIN OFFICE 
BROAD and BEAVER STREETS 


Uptown Branch 
EAST STREET 
near Madison Avenue 


115 BROADWAY 
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